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I, Kristina Essa, of the City of Calgary, in the Province of Alberta, MAKE OATH AND SAY AS
FOLLOWS:

1.

I am the plaintiff in this matter and, as such, have personal knowledge of the matters
hereinafter deposed to. Where I make statements in this affidavit which are not within my
personal knowledge, I have identified the source of that information and belief and all of
the information I have deposed to I verily believe to be true.

Nature of the Application

2.

This is an application for a Preliminary Approval Order as defined in paragraph 1.hh of the
Settlement Agreement. I understand that the Settlement Agreement, if approved, will
resolve the litigation in its entirety. Attached hereto as Exhibit "A" is a copy of the
Settlement Agreement (the "Settlement Agreement").

Representative Plaintiff
3.

On or about November 13, 2004, I purchased a new KitchenAid dishwasher, for $1,399.00.
On or about January 16, 2015, the electronic control board on the dishwasher overheated,
causing melting of the dishwasher and smoke to come out (the "Overheating Event").

4.

I contacted the law firth of Klein Lawyers LLP to commence litigation and seek damages
with respect to allegations that the Defendants were negligent in the manufacturing, design
and production of certain dishwashers. The dishwashers contained a control board which
allegedly had a propensity to overheat, leading to fires and related damages.
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5.

The within action was commenced by Statement of Claim on June 8, 2016. A copy of the
Statement of Claim is attached hereto as Exhibit "B". An amended claim in this action
was filed on June 21, 2018 and a copy is attached hereto as Exhibit "C". A similar action
was commenced in British Columbia on September 6, 2013. An amended claim was filed
in the British Columbia action on September 16, 2013. A copy of the British Columbia
Amended Notice of Civil Claim is attached as Exhibit "D".

6.

I have been advised by Angela Bespflug of Klein Lawyers LLP that the litigation is being
pursued on a national basis out of Alberta.

7.

I am further advised by Ms. Bespflug that Klein Lawyers LLP, James H. Brown and
Associates, and Guardian Law have taken responsibility for prosecuting the litigation, with
counsel sharing their resources. I support the approach of counsel pooling their resources
to prosecute the actions.

8.

Due to the costs and risks involved in such complex litigation, in the absence of a class
proceeding, I would not have pursued my claim individually.

9.

I am prepared to act as a representative plaintiff.

10. I have reviewed the class definition and believe that I am a member of the Settlement
Class.
11. I also understand that, in agreeing to seek and accept an appointment by the court as a
representative plaintiff, it is my responsibility, among other things, to:

(a)

become familiar with the issues to be decided by the court;

(b)

assist in the preparation and execution of an affidavit in support of this application;
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(c)

express my opinion to my counsel with respect to the Settlement Agreement.

12. Throughout the litigation and enforcement of the Settlement Agreement, I will continue to
fairly and adequately represent the interests of class members by interacting with and
instructing Class Counsel as necessary and ensuring, through counsel, that the class is kept
apprised of developments. I will also make myself available for court matters as required.
13. I believe that I will fairly and adequately represent the interests of the proposed class, and
am committed to fulfilling my responsibilities as representative plaintiff.
14. I am not aware of having, on the common issues or issues arising out of them, any interest
which is in conflict with the interests of any other class member.
15. I have an arms' length relationship with the Defendants.
Negotiating the Settlement Agreement
16. I have been advised by Ms. Bespflug that the steps taken leading up to the conclusion of
the Settlement Agreement include the following:

(a)

After the filing of the claim in British Columbia on September 6, 2013, Class
Counsel closely monitored a similar proceeding in the United States. The United
States litigation was ultimately concluded by way of a settlement agreement, a copy
of which is attached as Exhibit "E" to my Affidavit.

(b)

The United States settlement agreement was approved by the United States court and
a copy of the Approval Order is attached hereto as Exhibit "F".
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(c)

A number of what appeared to be "serial" objectors filed appeals in the United States
with respect to the US Approval Order. The appeals are to be heard sometime in
2019.

(d)

An application for certification and 19 supporting affidavits were filed in the British
Columbia action by Class Counsel and communications with Defence Counsel were
ongoing.

(e)

An initial meeting was arranged between Class Counsel and Defence Counsel to
discuss a general framework for settlement. The meeting took place in Chicago,
Illinois on November 16, 2016. Discussions included the nature of the claims that
might be included within a potential settlement, the requirements of documentary
proof from class members, the valuation of the claims and whether to address claims
for property damage and bodily injury.

(1)

A second in-person meeting to discuss the settlement was held in Chicago, Illinois,
on January 21, 2017. At that time, further discussions took place with respect to a
potential framework for settlement, the claims that would be included and the
valuation of the claims. There was no agreement reached with respect to Class
Counsel's legal fees and disbursements.

(g)

A third in person meeting took place in Chicago, Illinois with Class Counsel and
Defence Counsel on April 25, 2017. While the general terms of the Settlement
Agreement were confirmed at this meeting, an agreement could not be reached with
respect to Class Counsel's legal fees and disbursements.

(h)

The parties attended in Vancouver, British Columbia on August 1, 2017 for a
mediation before the Honourable Mr. Kenneth Smith in relation to issues
surrounding the payment of legal fees and disbursements. After a day long
mediation, an agreement was reached with respect to legal fees and disbursements.
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Subject to Court approval, the legal fees and disbursements of Class Counsel would
be paid separately and in addition to benefits to Class Members.

During the

mediation, there were also discussions with respect to the general framework for the
settlement, the claims administration process, and the application for approval of the
settlement.

Settlement Approval
17. Ms. Bespflug has explained the terms and the rationale for the Settlement Agreement to
me. The key terms of the Settlement Agreement are summarized and attached hereto in
Exhibit "G".
18. I understand that the Settlement Agreement must be approved by the Court in Alberta.
19. I have reviewed with Ms. Bespflug the facts as they relate to liability and damages, as well
as applicable legal principles. I appreciate that this action raises complex factual and legal
issues and there would be significant expenses incurred if the action were to proceed to
trial. I also understand the risks associated with continued litigation, including the risk that
the actions may not get certified or, if certified, that we may not be successful at the trial of
the common issues or at the individual issues stage.

20.

Given the circumstances, I believe that the Settlement Agreement is a fair and reasonable
compromise of the litigation and consequently, have instructed Class Counsel to seek
approval of the Settlement Agreement.

21.

Should the Settlement Agreement be terminated or not approved by the court, the parties
will proceed with the litigation.
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22.

The Settlement Agreement does not have a pre-determined cap or limit. The claims process
will be on a claims made basis with the Defendants agreeing to pay all of the valid claims
that are submitted and in accordance with the Settlement Agreement.

23.

In exchange for entry into the Settlement Agreement and paying valid claims, the
Defendants will receive a release with respect to certain claims as defined in the Settlement
Agreement.

Factors Considered in Recommendation of Class Counsel

24.

I have been advised by Ms. Bespflug and do verily believe as follows:

(a)

Class Counsel recommends approval of the Settlement Agreement.

It is Class

Counsel's joint opinion that the settlement represents a fair and reasonable
compromise of the litigation.

(b)

Although no formal discovery had taken place at the time of the settlement, a
significant amount of information was available to Class Counsel to evaluate the
merits of the Settlement Agreement including the following:

i.

Access to the United States' Settlement Agreement and approval materials.

ii.

Class Counsel's own investigation with respect to the actions;

iii.

Class Counsel retained an electrical engineering expert with respect to
dishwasher and circuit board design, and the expert conducted his own review
and investigation; and

iv.

Class Counsel communicated with and obtained information from numerous
class members and filed 19 affidavits in support of an application for
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certification in British Columbia.

It was determined ultimately that

certification and approval would be sought in Alberta in order to ensure the
settlement was on a national basis and on an opt-out basis.

25.

I have also been advised by Ms. Bespflug that Class Counsel recognized certain procedural
and substantive litigation risks including:

(a)

Throughout this litigation, the Defendants have disputed liability and have raised
defences with respect to liability and damages;

(b)

The Defendants would oppose the plaintiffs' applications for certification in British
Columbia and Alberta and might appeal any judgments certifying the actions as class
proceedings;

(c)

The time and expense associated with prosecuting the litigation to its conclusion
pursuant to the formal court processes including extensive questioning, document
production and expert reports, disputed applications, the common issues trial,
individual trials and potential appeals; and

(d)

The risk that individual class members might have difficulty proving liability or
damages.

26.

I have been advised by my counsel that information has been reviewed with respect to the
anticipated failure rate of Class Dishwashers (containing Rushmore and Rush control
platforms) and Non-Class Dishwashers (containing New Gen and Raptor control
platforms). The available information indicated that the Non-Class Dishwashers had a
markedly lower predicted rate for Overheating Events as compared to the Class
Dishwashers. As well, the information reviewed indicated that Overheating Events in any
of the platforms are rare and should be contained.
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27.

I understand that the Defendant Sears Canada Inc., and a number of affiliates ("Sears
Canada"), obtained creditor protection under the Companies Creditors Agreement Act. A
Consent Agreement has been entered into to allow for the lifting of the stay for the limited
purpose of implementing the Settlement Agreement. A copy of the Consent Agreement
executed by the Court appointed Monitor of the Sears Canada entities is attached as
Exhibit "H".

The Claims and Distribution Process

28.

With respect to the claims and distribution process, I have been advised by Ms. Bespflug
that:

(a)

In accordance with the Settlement Agreement, the Settlement Administrator will
decide whether a class member is eligible to receive settlement benefits, determine
the value of the claim and distribute the settlement benefits.

(b)

Allowing certain undocumented claims will permit greater participation in the
distribution of the settlement funds as not all class members will have kept relevant
purchase records.

(c)

Counsel are recommending the appointment of RicePoint Administration Inc.
("RicePoint") as the Settlement Administrator. RicePoint has significant experience
in terms of class action administration. As well, RicePoint is the Canada affiliate of
KCC, a United States based Settlement Administrator, which has experience with
respect to the administration of the settlement in the United States. Attached as
Exhibit "I" is information from RicePoint outlining their experience and services
offered.
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(d)

The Settlement Administrator has advised that it can translate claim forms and any
documentation as needed into French, and the call centre will provide French
speaking operators as necessary.

(e)

RicePoint has consented to act as Settlement Administrator and has agreed to attorn
to the jurisdiction of this Court. Attached as Exhibit "J" is a consent signed by
RicePoint attorning to the jurisdiction of this Court.

29.

I support class members being able to file undocumented claims, subject to the restrictions
in the Settlement Agreement.

30.

I understand that the Settlement Administrator will be required to monitor claims for
possible fraud.

31.

I have reviewed the description of the claims process as set out in the Settlement
Agreement and understand that an online claims process will be used. I also understand
that an alternate paper claims process will be made available for those Class Members who
cannot access the online claims process. In my view, the claims process is appropriate and
is relatively simple and user-friendly.

32. I am advised by Ms. Bespflug that property damage and bodily injury claims above and
beyond damage to the dishwashers are not included in the settlement and actions relating to
these claims may be commenced or continued separately.
33. Attached hereto as Exhibit "K" is a copy of the proposed Notice of Certification and
Settlement Approval.

34.

I am advised by Ms. Bespflug that the costs associated with the Notice Plan are to be paid
by the Defendants.
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35.

I have reviewed the Notice Plan at paragraphs 80 — 89 of the Settlement Agreement and
understand that:

(a)

Pursuant to the Notice Plan, the Notice of Certification and Settlement Approval will
be published once in each of the following newspapers in either English or French as
appropriate in half page notices:

i.

The Globe and Mail;

ii.

The National Post;

iii.

the Calgary Herald;

iv.

the Edmonton Journal;

v.

the Vancouver Sun;

vi.

the Winnipeg Free Press;

vii.

the Halifax Chronicle-Herald;

viii.

the Saint John Telegraph Journal;

ix.

the Charlottetown Guardian;

x.

St. John's Telegram;

xi.

Le Journal de Montreal;

xii.

Montreal La Presse;

xiii.

the Saskatoon Star Phoenix and

xiv.

the Regina Leader Post.

(b)

Whirlpool and Sears will review their respective databases to identify potential
Settlement Class Members who will each be contacted directly by mail and e-mail if
available.

(c)

English and French internet banners will be purchased over a one-month period on a
variety of websites and on the social media site Facebook.
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(d)

The internet banners will be targeted to adults age 25 and older and will include an
embedded link to the Settlement Website. The Facebook banners will be further
targeted to adults who own a dishwasher, home appliance and/or a home.

(e)

36.

A press release will be released in English and French on Canada Newswire.

I make this affidavit in support of the Preliminary Approval Application.
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Whirlpool Corporation, Sears Holdings Management Corporation, Sea?*--' 4.t.A.,
and
Co., Inc., Sears Canada Inc., Whirlpool Canada Co., and Whirlpool Canada LP
WHEREAS on September 6, 2013, the plaintiff Natalie Bickert commenced British
Columbia Supreme Court Action No. VLC-S-S-136688 against the defendants Whirlpool
Corporation, Whirlpool Canada Co., Whirlpool Canada LP, Sears Canada Inc., Sears, Roebuck
and Co. and Sears Holdings Management Corporation (collectively the "Defendants") alleging
negligence and breaches of the Business Practices and Consumer Protection Act, SBC 2004, c 2
mid the Sale of Goods Act, RSBC 1996, c 410;
WHEREAS on June 8, 2016, the plaintiff Kristina Essa commenced Alberta Court of
Queen's Bench Action No. 1603-10241 against the Defendants alleging negligence and breaches
of the Fair Trading Act, RSA 2000, c F-2 and the Sale of Goods Act, RSA 2000, c S.2;

WHEREAS Ms. Bickert and Ms. Essa ("the Plaintiffs") and the Defendants (together with
the Plaintiffs, the "Parties") engaged in extensive settlement negotiations, including three days of
negotiations in Chicago and a full day mediation in Vancouver with the Honourable Kenneth J.
Smith acting as mediator;
WHEREAS the Parties now wish to settle, fully and finally, all of the claims that have been
or could have been brought in the BC and Alberta Actions on behalf of the Settlement Class against
the Defendants relating to the Class Dishwashers, save and except only claims for personal injury
or damage to property other than the Class Dishwashers;
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WHEREAS the Parties understand, acknowledge and agree that this Agreement constitutes
the compromise of disputed claims, liability for which is denied by the Defendants on the basis
that the Dishwashers are safe and reliable, and that it is their mutual desire and intention that the
claims in the Actions be settled and dismissed or discontinued, subject to and according to the
below terms and conditions.

NOW, THEREFORE, in consideration of the mutual agreements, covenants,
representations and warranties set out in this Agreement, the Parties agree as follows:

DEFINITIONS

1.

In this Agreement, in addition to the terms defined in the recitals above, the following

definitions will apply:
a.

"Actions" or "Lawsuits" mean collectively (1) the BC Action, and (2) the Alberta

Action;

b.

"Administration and Notice Expenses" means reasonable fees, costs and expenses

incurred for the (I) preparation and distribution of the Notice, the TCO Repair Notice, the
Prequalified Notices and the notices sent to NewGen and Raptor Owners, including the
identification of Prequalified Class Members and Prequalified NewGen and Raptor
Owners, and the compilation of related information with respect to those Prequalified
claimants, (2) costs of Publication Notice, (3) receipt and adjudication of claims submitted
by Settlement Class Members and NewGen and Raptor Owners for compensation or
rebates under the Settlement, including the costs of administering a Settlement Website for
the review of the Notice and the submission of claims, (4) receipt and processing of
Objections to the Settlement and Opt-out forms submitted by Settlement Class Members
who wish to exclude themselves from the Settlement Class, (5) preparation of status reports
to the Parties, (6) preparation of tax returns for any Settlement bank accounts, (7)
distribution of Settlement payments or other benefits to Dishwasher owners or Class
Members who submit timely Valid Claims, and (8) other costs of notice and administration
of the Settlement.
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c,

"Agreement" or "Settlement Agreement" means this Agreement, including any

appendices.

"Alberta Action" means the putative class action lawsuit pending, as of the date of

d.

this Agreement, in the Alberta Court of Queen's Bench as Action No. 1603-10241 with the
style of cause Essa v. Whirlpool Corporation et al.

"BC Action" means the putative class action lawsuit pending, as of the date of this

e.

Agreement, in the British Columbia Supreme Court as Action No. VLC-S-S-136688 with
the style of cause Bickert v. Whirlpool Corporation et al.

"Claims Deadline" means 180 days after the Notice Date for all claims except

f.

future claims for Overheating Events. For these future claims, the Claims Deadline is as
set out in this Agreement.

"Claim Foini" means the proposed form attached as Appendix A to this Agreement,

g.

to be submitted to the Settlement Administrator by Settlement Class Members who wish
to make a claim and for NewGen and Raptor Owners means a claim form in substantially
the form of Appendix A, with necessary modifications.

"Class Counsel" means Klein Lawyers LLP, James H. Brown & Associates and

h.

Higgerty Law.

"Class Counsels' Fees and Disbursements" means the amount to be paid by the
Defendants to Class Counsel pursuant to this Agreement for class counsel fees and for the
reimbursement of Class Counsel's reasonable disbursements, subject to Court approval.

j.

"Class Dishwashers" means all KitchenAid®, Kenmore® and Whirlpool® brand

automatic dishwashers manufactured by Whirlpool between October 2000 and January
2006 that contained either a "Rushmore" or "Rush" electronic control board. A list of
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model and serial numbers by which Rushmore and Rush Dishwashers can be identified is
attached as Appendix B, and will be published on the Settlement Website. Dishwashers
equipped with "NewGen" or "Raptor" electronic control boards are not Class Dishwashers.
"Class Member" or "Settlement Class Member" means all Persons who are

k.

members of the Settlement Class who have not excluded themselves from the Settlement
Class by submitting an Opt Out Form during the Opt Out Period as prescribed by the Court
in the Preliminary Approval Order.
"Class Representative" or "Plaintiff' means each of Kristina Essa and Natalie

1.

Bickert.

m.

"Court" means the Alberta Court of Queen's Bench.

n.

"Dishwasher" means all KitchenAide, Kenmore® and Whirlpool® brand

automatic dishwashers manufactured by Whirlpool between February 1998 and March
2012 with full electronic controls and an electronic control board, as opposed to any
dishwasher manufactured with electromechanical controls. As distinct from Class
Dishwashers, which refer only to dishwashers that contain a Rushmore or Rush electronic
control board, Dishwashers include dishwashers with NewGen or Raptor electronic control
boards.

0.

"Effective Date" means the first date that is three business days after all of the

following have occurred: (1) the Court has issued the Final Approval Order, (2) the time
during which the Parties and Class Members may appeal or seek leave to appeal the Final
Approval Order has elapsed, and (3) the Settlement has become final, either because no
timely appeal was taken or because any appeal has been finally adjudicated and dismissed.
For the purposes of this paragraph, an "appeal" does not include any appeal that concerns
solely the issue of Class Counsels' Fees and Disbursements.
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"Electronic Control Board" or "ECB" means the electronic control board of a

p.

Dishwasher. The relevant ECBs were built on four different engineering platforms:
Rushmore, Rush, NewGen and Raptor.
"Final Approval Hearing" means the final hearing, to be held after the Notice has

q.

been provided to the Settlement Class in accordance with this Agreement, to determine
whether to grant the Final Approval Order, and to determine whether to grant approval of
Class Counsels' Fees and Disbursements.
"Final Approval Order" means the proposed Order granting final approval of the

r.

Settlement as fair and reasonable and in the best interests of the Settlement Class Members
pursuant to the Class Proceedings Act, S.A. 2003, c. 016.5, dismissing Released Claims
and approving discontinuance of claims other than Released Claims, with the terms and
substantially in the form of Appendix C to this Agreement.
"Future Overheating Subclass" means all Settlement Class Members who, within

s.

10 years after the Purchase of the Class Dishwasher or within 2 years after the Notice Date,
whichever is later, experience an Overheating Event.
"NewGen and Raptor Owners" means Dishwasher owners who own or owned

t.

Dishwashers equipped with either a NewGen or a Raptor platform Electronic Control
Board. A list of model and serial numbers by which NewGen and Raptor Dishwashers can
be identified is attached as Appendix D, and will be published on the Settlement Website.

u,

"Notice" or "Notice of Certification and Settlement" means the proposed Notice of

Certification and Settlement attached as Appendix E, to be approved by the Court and to
be distributed in accordance with the Notice Plan.

v.

"Notice Date" means 45 days after the grant of the Preliminary Approval Order, by

which date the Settlement Administrator will have completed the mailing of the Notice,
the Prequalified Notices and the TCO Repair Notice, the Publication Notice will have been
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published, the Settlement Website and any toll-free telephone numbers will be operational
and purchase of internet banners will have commenced in accordance with the Notice Plan.
"Notice of Claim Denial" means the form that the Settlement Administrator will

w.

send, by Canada Post mail, to each Person who has submitted a Claim Form that the
Settlement Administrator has determined, subject to review and approval by Class Counsel,
to not be a Valid Claim.
"Notice Plan" means the prescribed notices and manner of distribution and

x.

publication set forth in Section VII of this Agreement.
"Opt Out" means submission by a Settlement Class Member of a completed Opt

y.

Out Form before the expiry of the Opt Out Period.

z,

"Opt Out Form" means the Form attached as Appendix F.

aa.

"Opt Out Period" means the 60 day period following the Notice Date.

bb.

"Overheating Event" means the overheating of the Dishwasher's Electronic

Control Board such that the Class Member or another Person observed or experienced
smoke, flames, fumes, sparks or electrical arcing from the control console area of their
Dishwasher.
"Paid Qualifying Repair" means a Qualifying Repair for which the Class Member

cc.

paid some amount out-of-pocket, including but not limited to out-of-pocket costs for parts
or labour or both.

dd.

"Paid Qualifying Replacement" means a Qualifying Replacement for which the

Class Member paid some amount out-of-pocket for a replacement dishwasher.
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cc.

"Past Overheating Subclass" means all Settlement Class Members who

experienced an Overheating Event within 12 years after the Purchase of the Class
Dishwasher but before the Notice Date.
ff.

"Person" means any natural person, and includes Class Members as well as all

Persons entitled to benefits pursuant to the terms of the Settlement.
gg.

"PHM Methodology" means a methodology that is consistent with the 2007-2008

Product Hazard Management analysis by Whirlpool and includes using key word logic and
keyword filters of multiple data sources available from Whirlpool and Sears, including
claims data, call center data, and other data sources, to identify individuals with a
Dishwasher that experienced an Overheating Event.
hh.

"Preliminary Approval Order" means the proposed Order granting conditional

certification of the Alberta Action, to the extent consistent with this Agreement and for
settlement purposes, appointing the Plaintiff Essa as representative of the Settlement Class,
granting preliminary approval of the Settlement as fair and reasonable and in the best
interests of the Settlement Class, appointing the Settlement Administrator, establishing the
manner in which Settlement Class Members may Opt Out to exclude themselves from the
Settlement Class, establishing procedures for the receipt of objections to the Settlement,
and approving the Notice Plan and the form of the Notice, the Publication Notice, the Prequalified Notices and the TCO Repair Notice, with the terms and substantially in the form
of Appendix Cr to this Agreement.
ii.

"Prequalified Settlement Class Members" means Settlement Class Members who

can be identified in databases maintained by Whirlpool or Sears, to the extent such
databases are available and reasonably accessible, as having paid some amount for a
Qualifying Repair, or Qualifying Replacement. The PHM Methodology will be used to
identify Prequalified Settlement Class Members. The Defendants will provide the
Settlement Administrator with all information and assistance, reasonably available and
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necessary, to identify Prequalified Settlement Class Members and compile information to
process their claims.

"Prequalified Notices" means the proposed Prequalified Notice attached as
Appendix H, and the Tailored Prequalified Notice attached as Appendix K, to be sent as
applicable, along with the Notice to Prequalified Settlement Class Members in accordance
with the Notice Plan.
"Publication Notice" means the proposed notice, with the terms and form of

kk.

Appendix I attached to this Agreement, to be approved by the Court and to be published in
accordance with the Notice Plan,

11.

"Purchase" means the date of the initial purchase of a new Dishwasher.

mm.

"Qualifying Repair" means within 12 years after Purchase: (1) an ECB repair or

replacement by a Service Technician, or (2) other documented out-of-pocket costs,
including but not limited to out-of-pocket costs for parts or labour or both, to repair a
Dishwasher due to an Overheating Event.

"Qualifying Replacement" means within 12 years after Purchase, the replacement

nn.

of a Dishwasher or otherwise taking a Dishwasher out of service, rather than repairing the
Dishwasher, after contacting Whirlpool, Sears or a Service Technician about an
Overheating Event.

oo.

"Rebate Vendor" means the firm paid for and selected by Whirlpool, in consultation

with Class Counsel, to administer the Whirlpool-Sponsored Rebate Program in accordance
with this Agreement. The Rebate Vendor may be, but is not required to be, the Settlement
Administrator.

pp.

"Released Claims" means all claims released by the Plaintiffs and the Settlement

Class Members pursuant to the release and waiver set out in Section VIII of this Agreement.
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qq.

"Releasees" means (I) the Defendants, together with their respective predecessors

and successors in interest, parents, subsidiaries, affiliates, receivers, receiver-managers,
trustees and assigns, (2) each of the Defendants' respective past, present and future officers,
directors, agents, representatives, servants, employees, lawyers and insurers, and (3) all
distributors, retailers, suppliers and other entities who were or are in the chain of design,
testing, manufacture, assembly, distribution, marketing, sale, installation or servicing of
the Class Dishwashers
"Sears" means Sears Canada Inc, and its successors, predecessors, assigns,
affiliates, parent companies, subsidiaries, shareholders, officers, directors, agents, insurers,
lawyers and employees.

ss.

"Service Technician" means a Sears authorized, Whirlpool authorized, other

manufacturer authorized or other factory service technician.

tt.

"Settlement" means the settlement provided for in this Agreement.

uu.

"Settlement Administrator" means a sufficiently qualified firm selected by

Whirlpool, approved by Class Counsel and appointed by the Court to administer the
Settlement.

vv.

"Settlement Website" means a website created by the Settlement Administrator to

facilitate notice, the making of claims and other administrative components of the
Settlement, as detailed in Section VII of this Agreement.

ww,

"Settlement Class" and "Settlement Class Members" means all residents in Canada

who (I) purchased a new Class Dishwasher, (2) acquired a Class Dishwasher as part of the
purchase or remodel of a home, or (3) received as a. gift, from a donor meeting those
requirements, a new Class Dishwasher not used by the donor or by anyone else after the
donor purchased the Class Dishwasher and before the donor gave the Class Dishwasher to
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the claimant and who do not Opt Out. The Settlement Class consists of two subclasses, the
Past Overheating Subclass and the Future Overheating Subclass (each defined above).
Excluded from the Settlement Class are (1) officers, directors and employees of the
Defendants or their parents or subsidiaries, (2) insurers of Settlement Class Members, (3)
subrogees or all entities claiming to be subrogated to the rights of Settlement Class
Members, and (4) issuers or providers of extended warranties or service contracts for Class
Dishwashers.

xx.

"TCO" means the thermal cutoff device found on certain Dishwashers' Electronic

Control Boards.

yy.

"TCO Repair Notice" means the proposed TCO Repair Notice attached as

Appendix .1, to be sent, along with the Notice and in accordance with the Notice Plan, to
those Settlement Class Members whom the Defendants identify as having experienced a
TCO repair.

zz.

"Valid Claim" means a Claim Form that (1) is submitted in a timely fashion by a

claimant in accordance with the requirements of this Agreement and the Final Approval
Order, (2) is signed with a certification that the information is true and correct to the best
of the claimant's knowledge and recollection, and (3) contains all of the information and
documentation required for that claimant to be eligible to receive one or more of the
benefits provided in this Agreement.

aaa.

"Whirlpool" means Whirlpool Corporation and its consolidated subsidiaries and

related entities, including without limitation Whirlpool Canada Co. and Whirlpool Canada
LP and their successors, predecessors, assigns, affiliates, subsidiaries, shareholders,
partners, officers, directors, agents, insurers, lawyers and employees.

bbb.

"Whirlpool-Sponsored Rebate Program" or "Rebate Program" means the cash

rebate program that is being offered to all Settlement Class Members as described in this
Agreement.
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CONDITIONAL CERTIFICATION OF NATIONWIDE SETTLEMENT CLASS

IL

Consent Certification
For the purposes of implementing this Agreement, and for no other purpose, the Defendants

2.

consent to the conditional certification of the nationwide Settlement Class, the Past Overheating
Subclass and the Future Overheating Subclass.

Alberta Court
The Parties agree to seek the Preliminary Approval Order and the Final Approval Order in

3.

the Court of Queen's Bench of Alberta.
If, for any reason, the Settlement is not approved by the Court or otherwise fails to become

4.

effective, the Defendants' consent to certification of the nationwide Settlement Class, the Past
Overheating Subclass and the Future Overheating Subclass will be null and void, and the Parties
will return to their prior positions in the Actions.
PROCEDURES FOR SETTLEMENT APPROVAL AND IMPLEMENTATION

HL

Assignment of a Judge
As soon as practicable after the execution of this Agreement, the Plaintiff Essa will contact

5.

the Court, in the manner required by the Alberta Rules of Court and any applicable practice
directions or other similar requirements, and request that a Justice be assigned to the Alberta
Action.

6.

At the same time or as soon thereafter as is reasonably practicable, the Plaintiff Essa will

request a date, before the assigned Justice, for a hearing to seek the Preliminary Approval. Order.

The Preliminary Approval Hearing
7.

The Plaintiff Essa will bring an application in the Alberta Action for, and the Defendants

will consent to, the granting of the Preliminary Approval Order.
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8.

The Plaintiff Essa will seek orders, by consent, that:
For the purposes of the Settlement, the Alberta Action is certified as a national class

a.

proceeding against the Defendants;

The Settlement and this Agreement, including its Appendices, are granted

b.

preliminary approval as fair and reasonable and in the best interests of Settlement Class
Members;

If the Court does not grant final approval of the Settlement Agreement at the Final

c.

Approval Hearing or final approval is reversed on appeal, the Alberta Action will be
decertified, by consent, and the Plaintiffs are at liberty to continue the Actions and the
Defendants retain the right to oppose certification and defend the Actions.

The Settlement Class is defined as:

d.

Settlement Class Members: All residents in Canada who (1) purchased a new
KitchenAid®,

Kenmore®

or

Whirlpool®

brand

automatic

dishwasher

manufactured by Whirlpool between October 2000 and. January 2006 that contained
either a Rushmore or Rush electronic control board ("Class Dishwasher"), (2)
acquired a Class Dishwasher as part of the purchase or remodel of a home, or (3)
received as a gift, from a donor meeting those requirements, a new Class
Dishwasher not used by the donor or by anyone else after the donor purchased the
Class Dishwasher and before the donor gave the Class Dishwasher to the claimant.
Excluded from the Settlement Class are (1) officers, directors and employees of the
Defendants or their parents or subsidiaries, (2) insurers of Settlement Class
Members, (3) subrogees or all entities claiming to be subrogated to the rights of
Settlement Class Members, and (4) issuers or providers of extended warranties or
service contracts for Class Dishwashers.

e.

The subclasses are defined as:
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Past Overheating Subclass: All Settlement Class Members whose Class
Dishwashers' electronic control boards overheated within 12 years after the
Purchase of the Class Dishwasher but before the Notice Date.

Future Overheating Subclass: All Settlement Class Members whose Class
Dishwashers' electronic control boards overheat within 10 years after the Purchase
of the Class Dishwasher or within 2 years after the Notice Date whichever is later.

f.

The plaintiff Essa is appointed as the representative plaintiff for the Settlement

Class, the Past Overheating Subclass and the Future Overheating Subclass;

g.

Klein Lawyers LLP, Higgerty Law and James H. Brown & Associates are

appointed as Class Counsel;

h.

The representative plaintiff alleges, on behalf of the Class, that the Defendants were

negligent and in breach of the Fair Trading Act, RSA 2000, c F-2 and the Sale of Goods
Act, RSA 2000, c S-2, and comparable legislation in other jurisdictions;

i.

The Class claims damages from the Defendants and statutory remedies pursuant to

the Fair Trading Act and the Sale of Goods Act; and comparable legislation in other
jurisdictions;

The following is certified as the common issue:
i. Are the Defendants liable to the Class?

k.

The Notice of Certification and Settlement and the Publication Notice are approved

and are to be distributed by the Settlement Administrator substantially in the manner set
out in the Notice Plan;
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1.

The Prequalified Notices are approved and are to be sent, as applicable, with the

Notice of Certification and Settlement to Prequalified Settlement Class Members
substantially in the manner set out in the Notice Plan;

m.

The TCO Repair Notice is approved and is to be sent, with the Notice of

Certification and Settlement and substantially in the manner set out in the Notice Plan, to
Settlement Class Members whom the Defendants identify as having experienced a TCO
repair;

n.

The Defendants will pay the amounts required under the Settlement Agreement,

including the cost of publication of the Publication Notice and mailing of the Notice of
Certification and Settlement, the Prequalified Notices and the TCO Repair Notice in
accordance with the Notice Plan;

o.

The Opt Out Form is approved;

p.

Class Members may opt out of the Alberta Action by delivering a complete, signed

Opt Out Form to the Settlement Administrator during the Opt Out Period;

q.

Objections to the approval of the Settlement Agreement or Class Counsel Fees and

Disbursements must be made in writing and must contain: (1) the name of this lawsuit
(Essa v. Whirlpool Corporation, Court of Queen's Bench of Alberta, Action No. 160310241); (2) the objector's full name and current address; (3) whether the objector bought,
owns or owned a KitchenAid®, Kenmore® or Whirlpool® brand Dishwasher
manufactured between October 2000 and January 2006; (4) the serial number and model
number of the Dishwasher; (5) the specific reasons for objection; (6) any evidence and
supporting papers (including, but not limited to, all briefs, written evidence, and
declarations) that the objector wants the Court to consider in support of the objection; (6)
the objector's signature; (7) the date of signature; and (8) if the objector plans to appear
and speak at the Final Approval Hearing, on his or her own or through a lawyer, a statement
indicating that intention.
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The written objection shall be mailed to the Settlement
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Administrator with a postmark no later than the end of the Opt Out Period. The Settlement
Administrator shall provide all written objections so received to Class Counsel and to the
Defendants for filing with the Court before the Final Approval Hearing,

The Parties may make non-substantive amendments to the Settlement Agreement,

r.

including its Appendices, provided that each Party to the Settlement Agreement agrees in
writing to any such amendments; and
The Settlement Administrator is appointed as the administrator to administer the

s.

Settlement and fulfill its functions in accordance with and as required by the Settlement
Agreement and the Preliminary Approval Order.

The Final Approval Hearing
9.

On the date set by the Court for the Final Approval Hearing, the Plaintiff Essa will bring

an application for, and the Defendants will consent to, the granting of the Final Approval Order,

10.

The Plaintiff Essa will seek orders, by consent, that:
a. The Settlement is fair and reasonable and in the best interests of Settlement Class
Members and the Settlement and the Final Approval Order are binding on the
Parties and on every Settlement Class Member, including persons under disability,
whether or not the Settlement Class Member claims or receives monetary
compensation or other value under the Settlement, unless the Settlement Class
Member opted out before the expiry of the Opt Out Period;
b. Upon issuance of the Final Approval Order, the Releasees are forever and
absolutely released by the Settlement Class Members from the Released Claims;
e. Settlement Class Members are barred from making any claim or taking or
continuing any proceeding arising out of, or relating to, the Released Claims, except
as expressly provided for in the Settlement Agreement, against any Releasee or
other person, corporation or entity that might claim damages and/or contribution
and indemnity or other relief against any of the Defendants;
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d. The Court will retain continuing jurisdiction over the Settlement and its
implementation, interpretation and enforcement.
e. A payment by the Defendants to Class Counsel for Class Counsel fees, in the
amount of $600,000 plus applicable taxes, is approved and is to be paid by the
Defendants to Class Counsel within 30 days after the Effective Date; and
f, A payment by the Defendants to Class Counsel for reasonable disbursements
incurred by Class Counsel, in the amount of $90,000, is approved and is to be paid
by the Defendants to Class Counsel within 30 days after the Effective Date;

11.

The Parties will cooperate and take all reasonable actions to accomplish the above, obtain

the Final Approval Order and effect the Settlement. If the Court fails to issue the Final Approval
Order, the Parties will use all reasonable efforts that are consistent with this Agreement to cure
any defect identified by the Court. lf, despite such efforts, the Court does not issue the Final
Approval Order, the Parties will return to their positions in the Actions as they were immediately
before the execution of the Settlement Agreement.

12.

If the Court fails to approve Class Counsels' Fees and Disbursements as sought, the

Defendants' obligation will be to pay only the amount of any approved Class Counsels' Fees and
Disbursements and the Settlement Agreement and Final Approval Order will be otherwise
unaffected.

IV.

SETTLEMENT BENEFITS

Benefits Available to All Settlement Class Members
Rebate Program
Whirlpool-Sponsored New Dishwasher Rebate Program
13.

All Settlement Class Members who do not Opt Out of the Alberta Action before the expiry

of the Opt Out Period will be eligible to receive a cash rebate from Whirlpool on the purchase of
a new KitchenAid®, Kenmore® or Whirlpool® brand dishwasher of the Settlement Class
Member's choice.
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14.

The rebate for the purchase of new Kenmore® and Whirlpool® brand dishwashers will be

10% off the retail purchase price (not to include sales taxes, delivery fees and installation charges).
The rebate for the purchase of new KitchenAid® brand dishwashers will be 15% off the retail
purchase price (not to include sales taxes, delivery fees and installation charges). These rebates
will be in addition to any other sales promotion that Whirlpool, Sears or any retailer or seller offers
towards a new KitchenAide, Kenmore® or Whirlpool® brand dishwasher.

15.

Settlement Class Members will be able to electronically submit their Claim Forms for the

rebates through the Settlement Website. Each Settlement Class Member will be required to register
his or her name, address, telephone number, email address and his or her Class Dishwasher's model
and serial number to establish eligibility for this rebate; however, if Whirlpool or Sears has the
model and serial number of the Settlement Class Member's Class Dishwasher in one of its
databases, that information will automatically prepopulate any online Claim Form completed by
the Settlement Class Member.

16.

Each Settlement Class Member will be entitled to a single rebate for each Class Dishwasher

he or she purchased or acquired. For example, if a Settlement Class Member bought and registered
two Class Dishwashers, the Settlement Class Member would be eligible to receive two rebates.

17.

To qualify for the rebate, the Settlement Class Member need not currently own a Class

Dishwasher; the rebate is available to all qualified Settlement Class Members who ever owned a
Class Dishwasher.
Enhanced Rebate Offer for Settlement Class Members Who Experienced TCO Repairs
18.

Whirlpool and Sears will search their databases and identify Settlement Class Members

who experienced a TCO repair and provide the Settlement Administrator with the names of these
Settlement Class Members and any associated information.

19.

The Settlement Administrator will mail and/or email (in cases where both postal and email

addresses are available, the Settlement Administrator will both mail and email) a TCO Repair
Notice to these Settlement Class Members offering them an enhanced rebate of 15% off the retail
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purchase price (not to include sales taxes, delivery fees, and installation charges) of a new
Kenmore® or Whirlpool® brand dishwasher or a 20% discount off the retail purchase price (not
to include sales taxes, delivery fees, and installation changes) of a new KitchenAid® brand
dishwasher. These rebates will be in addition to any other sales promotion that Whirlpool, Sears
or any retailer or seller offers towards a new KitchenAid®, Kenmore® or Whirlpool® brand
dishwasher.

20.

Each Settlement Class member will be required to register his or her name, address,

telephone number and email address as well as his or her Class Dishwasher's model and serial
number to establish eligibility for this enhanced rebate; however, if Whirlpool or Sears has the
model and serial number of the Settlement Class Member's Class Dishwasher in one of its
databases, that information will automatically prepopulate any online Claim Form completed by
the Settlement Class Member.

21.

Each Settlement Class Member will be entitled to a single rebate for each Class Dishwasher

he or she purchased that experienced a TCO repair regardless of the number of TCO repairs
experienced. For example, if a Settlement Class Member bought and registered two Class
Dishwashers, each of which experienced a TCO repair, the Settlement Class Member would be
eligible to receive two enhanced rebates.

22.

If a Class Member experienced a TCO repair but such repair is not reflected in Sears' or

Whirlpool's databases, the Class Member may qualify for the enhanced rebate by providing
documentary evidence of the TCO repair.

Administration of the Rebate Program
Rebate Vendor
23,

Whirlpool will hire the Rebate Vendor to establish a website to promote and administer the

Rebate Program, to allow Settlement Class Members to file Claim Forms for rebates, to
disseminate rebate forms to eligible Settlement Class Members who submitted Valid Claims and
to mail rebate cheques to qualifying Settlement Class Members,
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Deadline to Submit Claims for Rebate Program
24.

A Settlement Class Member who wishes to apply for one or more rebates must submit a

Claim Form by the Claims Deadline.

Deadline to Redeem Rebates
25.

The Rebate Vendor will disseminate rebate forms to eligible Settlement Class Members

who submitted Valid Claims within 30 days after the Claims Deadline or the Effective Date,
whichever is later. Settlement Class Members will be required to mail or email to the Settlement
Administrator or the Rebate Vendor their completed rebate form and proof of purchase no later
than 150 days after the Claims Deadline or the Effective Date, whichever is later, thereby giving
Settlement Class Members five months to make an eligible purchase and submit their rebate form
and proof of purchase.

Payment ofRedeemed Rebates
26.

The Settlement Administrator or the Rebate Vendor will mail rebate cheques to qualifying

Class Members within 12 weeks after the completed and valid rebate form and proof of purchase
has been submitted to the Settlement Administrator or the Rebate Vendor.

27.

The Rebate Vendor will provide Class Counsel and Whirlpool with periodic status reports

regarding claims, rebates paid and any rebate claims that have been rejected.

Compensation ig Past Overheating Subclass Members
Proof of Claim
28.

To qualify for any compensation described in this section, a Past Overheating Subclass

Member who does not Opt Out must either be a Prequalified Settlement Class Member or must
provide sufficient documentary proof that within 12 years after the Purchase of the Class
Dishwasher but before the Notice Date: (1) the claimant's Class Dishwasher experienced an
Overheating Event, and (2) the claimant had a Qualifying Repair or Qualifying Replacement of
the Class Dishwasher.

29.

Sufficient documentary proof of an Overheating Event includes, but is not limited to:
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a.

For claims to receive reimbursements for Paid Qualifying Repairs, a Claim Form

declaration that the claimant experienced, within 12 years after the Purchase of the Class
Dishwasher, an Overheating Event.
b.

For claims to receive reimbursements for Paid Qualifying Replacements, service

tickets, service receipts, entries in Whirlpool's or Sears's databases or service company
records.

30.

Sufficient documentary proof that the claimant experienced a Qualifying Repair or

Qualifying Replacement includes, but is not limited to, cancelled cheques, credit card statements,
invoices, receipts, identification in Whirlpool's or Sears' databases and service company records.
Prequalified Settlement Class Members
Proof of Claim
31.

Prequalified Settlement Class Members will not be required to submit documentation to

support their claim unless they dispute the prequalified amount to be paid in satisfaction of their
claim. Prequalified. Settlement Class Members will be required only to enter or confirm their
current name and address, check the eligibility boxes on the Claim Form and sign the Claim Form
certifying that the statements are true and correct. Where an online Claim Form is used, the
claimant will electronically sign the Claim Form certifying that the statements are true and correct.

32.

The PHM Methodology will be used to identify Prequalified Settlement Class Members.

Trepanned Notice
33.

The Prequalified Notice in the form attached hereto as Appendix H will be sent, along with

the Notice, via mail and also email (if an email address is available) to applicable Prequalified
Settlement Class Members and will include a pre-printed unique claim identification number for
the Prequalified Settlement Class Member that he or she will enter into the online Claim Form or
print on his or her hardcopy of the Claim Form. The unique claim identification number will be
used by the Settlement Administrator to identify and differentiate between those Settlement Class
Members who have been identified in Whirlpool's or Sears' databases as a Prequalified Settlement
Class Member and those who have not.
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Compensation to Prequalified Settlement Class Members
34.

If Whirlpool's or Sears' databases reflect that the Prequalified Settlement Class Member

experienced an Overheating Event, and if the database records reflect the amount paid by the
claimant for a Qualifying Repair or Qualifying Replacement, the prequalified amount offered to
the Class Member will be his or her out-of-pocket cost for the Qualifying Repair or Qualifying
Replacement, subject to paragraph 41 below.

35.

If Whirlpool's or Sears' databases reflect that the Prequalified Settlement Class Member

experienced an Overheating Event, and if the database records reflect that the Prequalified
Settlement Class Member received a repair or replacement that was not paid for in its entirety by
Whirlpool or Sears but the amount paid for a Qualifying Repair or Qualifying Replacement is not
reflected, the prequalified amount offered to the Class Member will be $200.

36.

If Whirlpool's or Sears' databases reflect that the Prequalified Class Member experienced

an Overheating Event, and if the database records reflect a likelihood that a free repair or
replacement occurred, the Prequalified Settlement Class Member will be mailed or emailed (or
both), the Tailored Prequalified Notice in the form attached hereto as Appendix K, along with the
Notice, advising the Prequalified Class Member that he or she received a free repair or replacement
and will not be offered any additional compensation under the Settlement. The Tailored
Prequalified Notice will also advise the Prequalified Class Member of his or her right to file a
claim and dispute that assertion.

37.

If a Prequalified Settlement Class Member wishes to dispute the prequalified amount of

his or her claim, the Prequalified Settlement Class Member must submit supporting documentation
showing the amount that he or she paid for the Qualifying Repair or Qualifying Replacement for
a determination by the Settlement Administrator.

38.

If a claimant cannot provide the supporting documentation described above, the Settlement

Administrator will search Sears' and Whirlpool's databases for proof of the claimed Qualifying
Repair or. Qualifying Replacement. To the extent that the databases provide such proof, the
supporting documentation requirement will be satisfied.
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39.

To establish eligibility for a cash settlement payment, a Past Overheating Subclass Member

who does not Opt Out will be required to check an eligibility box on the Claim Form stating that
they did not receive either a full refund of the purchase price paid for the Class Dishwasher or a
free exchange of the Class Dishwasher for a new dishwasher.

40.

No Settlement Class Member who received from Whirlpool or Sears either a full refund of

the purchase price he or she paid for the Class Dishwasher or a free exchange of the Class
Dishwasher for a new dishwasher of any model will be entitled to any payment or other
compensation, unless (1) the claimant received a free exchange of the Class Dishwasher for a new
Dishwasher, and (2) the claimant's experiences with the second Dishwasher qualifies the claimant
for compensation for that second Dishwasher under the terms of this Agreement.

41.

The compensation to be paid to claimants who satisfy the above requirements for Past

Overheating Subclass Members will be:
Reimbursement for Paid Qualifying Repairs: If the claimant is a Prequalified
Settlement Class Member, or if the claimant provides sufficient documentary proof that the
claimant meets the threshold requirements described above and that the claimant actually
paid some out-of-pocket cost for a Qualifying Repair, the claimant will be reimbursed for
the amount that sufficient documentary proof shows the claimant actually paid for parts
and labour, up to the full cost of the Qualifying Repair. If the claimant can provide
sufficient documentary proof of the Qualifying Repair but that documentary proof does not
show the amount paid for the Qualifying Repair, the claimant's settlement payment will be
$200,

b)

Reimbursement for Paid Qualifying Replacements: If the claimant is a Prequalified

Settlement Class Member, or if the claimant provides sufficient documentary proof that the
claimant meets the threshold requirements described above and that the claimant actually
paid some out-of-pocket cost for a Qualifying Replacement, Whirlpool will reimburse the
out-of-pocket costs paid by the claimant for the new dishwasher up to $300 for a
WhirlpoolC-built replacement dishwasher (including a Whirlpool®-built KitchellAid® or
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Kenmore® brand dishwasher) and up to $200 for a non- Whirlpool®-built replacement
dishwasher.

All Settlement Class Members who can be identified as having experienced

c)

Overheating Events will be sent the Notice and will have an opportunity to submit a Claim
Form, regardless of what Whirlpool's or Sears' databases show regarding voluntary
benefits previously provided to those Class Members, If the claimant provides sufficient
documentary proof that the claimant meets the threshold requirements described above and
that the claimant actually paid some out-of-pocket cost for a Qualifying Repair or
Qualifying Replacement, the claimant will be reimbursed for the amount of any previously
unreimbursed expenses as described in paragraphs (a) and (b) above. Settlement Class
Members who already received compensation or received a voluntary benefit will not
receive double payment; only previously unreimbursed expenses will be reimbursed.
If the claimant previously received from Sears or Whirlpool any form of

d)

compensation for an Overheating Event (e.g., a policy-adjust cash payment, a partial
refund, a discount off the regular price of a new dishwasher or a coupon applicable to the
purchase of a new dishwasher that was redeemed), any compensation to which the claimant
would otherwise be entitled under this section will be reduced as follows:
i.

For any policy-adjust cash payment, cash refund, or other cash payment, the

amount of that payment;

it.

For any specified dollar-discount off the price of any new dishwasher, the

specified dollar amount;

iii.

For any specified percentage-discount off the price of any new dishwasher,

the dollar amount determined by applying that percentage to the regular, thenprevailing price of that dishwasher; and

iv.

For any coupon redeemed for the purchase of a new dishwasher, the dollar

amount specified on the face of the coupon redeemed.
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All other claimants will be required to check an eligibility box on their Claim Form stating
that they did not receive any of these customer-satisfaction benefits from Whirlpool or
Sears relating to an Overheating Event with their Class Dishwasher.
Deadline to Submit a Claim Form for Reimbursement fora Past Overheatin Event
42.

Settlement Class members will have up to the Claims Deadline to submit a Claim Form for

a settlement payment for a past Overheating Event.

Compensation to Future Overheating Subclass Members
Cash or Rebate Option
43,

Future Overheating Subclass Members who do not Opt Out and who contact the Settlement

Administrator, Whirlpool or Sears to report an Overheating Event that occurs within 10 years after
the Purchase of the Class Dishwasher or within 2 years after the Notice Date, whichever is later,
will be eligible to receive either a $100 cash payment or a 30% rebate off the purchase price of a
new Whirlpool®, Kenmore® or KitchenAid® brand dishwasher, at their option.

44.

For Future Overheating Subclass Members who desire a cash payment or to purchase a

new dishwasher using the rebate, the Settlement Administrator or Sears will refer the subclass
member to a designated Whirlpool telephone number that the Class Member can call to discuss
his or her options. Future Overheating Subclass Members will be required to sign a short, onepage release before they receive their cash payment or rebate form, a copy of which is attached as
Appendix L to this Agreement.

45.

At its sole discretion, Whirlpool has the option to buy back or replace the Class Dishwasher

for an appropriate price so that Whirlpool can obtain the Class Dishwasher as part of its ongoing
field safety monitoring processes.

Sticker Program for Replacement Rushmore and Rush ECB Parts
46,

As of the Effective Date, Whirlpool will affix a sticker to the individual parts boxes

containing replacement service parts for Rushmore and Rush Electronic Control Boards, excluding

VANO1: 4951636: v11

25
replacement parts in the inventories of Service Technicians. The text of the sticker is as attached
in Appendix M.

47.

The sticker will advise Whirlpool-authorized and Sears-authorized Service Technicians

and Settlement Class Members who have experienced an Overheating Event that the Class
Member may be entitled to a cash payment or rebate upon verification, and that the Service
Technician should contact Whirlpool in that regard for authorization. The Service Technician must
take custody of the replaced part and return it to Whirlpool for confirmation that the cash
payment/rebate terms of this Settlement apply to that Settlement Class Member.
Deadline to Submit a Claim for Future Overheating Events
48.

All claims for future Overheating Events must be submitted within 120 days after the

Overheating Event occurs, and the Overheating Event must itself occur within 10 years after the
Purchase of the Class Dishwasher or within 2 years after the Notice Date, whichever is later.
Benefits Available to Non-Class NewGen and Raptor Owners
Non-Class Compensation for Past Overheating Events
NewGen and Raptor Owners Are Not Included in Class Settlement
49.

For avoidance of all doubt, the Settlement releases only the claims of Settlement Class

Members related to the Class Dishwashers as set out in Section VIII of this Agreement. The
Settlement does not release the claims of NewGen and Raptor Owners.
Notice Mailings to NewGen and Raptor Owners Who Reported an Overheating Event
50.

The Settlement Administrator will mail a notice of this offer and send the notice by email

to any NewGen or Raptor Owner identified in Whirlpool's or Sears' databases by the PHM
Methodology, identified on dishwasherfires.ca or who otherwise contacted Class Counsel, where
the documentation shows that within 12 years after Purchase the claimant's Dishwasher's NewGen
or Raptor ECB experienced an Overheating Event. A copy of the Notice to NewGen or Raptor
Owners is attached as Appendix N.
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Compensation for Past Overheating Events
51.

NewGen and Raptor Owners who have experienced a documented Overheating Event

within 12 years after the Purchase of the Dishwasher but before the Notice Date will be entitled to
reimbursement of certain out-of-pocket expenses incurred as a result of that Overheating Event,
including the amount of any Paid Qualifying Repair or Paid Qualifying Replacement in
consideration for their individual execution of a one page release releasing their claims against
Whirlpool, Sears, and any other entity in the chain of manufacture or distribution of their
Dishwashers. A copy of the release is attached as Appendix 0.
52.

The requirements and conditions set out in the Compensation to Past Overheating Subclass

Members section of this Agreement will apply, as applicable and with any necessary
modifications, to each NewGen and Raptor Owner who has experienced an Overheating Event
and makes a claim for reimbursement of the amount of any Paid Qualifying Repair or Paid
Qualifying Replacement.
Prequalified Owners
53.

NewGen and Raptor Owners who can be identified in Whirlpool's or Sears' databases as

having paid for a Qualifying Repair ("Prequalified Owners") will not be required to submit
documentation to support their claim unless they dispute the prequalified amount to be paid in
satisfaction of their claim. The PHM Methodology will be used to identify Prequalified Owners.
54.

The mailed notice and email notice will include a pre-printed unique claim identification

number for each Prequalified Owner that the claimant will enter into the online Claim Form or
print on his or her hardcopy of the Claim Form. The unique claim identification number will be
used by the Settlement Administrator to identify those claimants who have been identified as
Prequalified Owners. Prequalified Owners will be required only to enter or confirm their current
name and address, check the eligibility boxes on the Claim Form and sign the claim form certifying
that the statements are true and correct. Where an online Claim Form is used, the claimant will
electronically sign the Claim Form certifying that those statements are true and correct.
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Compensation to Prequalified Owners
55.

If Whirlpool's or Sears' databases reflect that the Prequalified Owner experienced an

Overheating Event, and if the database records reflect the amount paid by the claimant for a
Qualifying Repair or Qualifying Replacement, the prequalified amount offered to the Prequalified
Owner will be his or her out-of-pocket cost for the Qualifying Repair or Qualifying Replacement,
subject to paragraphs 59-61 below.

56.

If Whirlpool's or Sears' databases reflect that the Prequalified Owner experienced an

Overheating Event, and if the database records reflect that the Prequalified Owner received a repair
or replacement that was not paid for in its entirety by Whirlpool or Sears but the amount paid for
a Qualifying Repair or Qualifying Replacement is not reflected, the prequalified amount offered
to the claimant will be $200.

57.

If Whirlpool's or Sears' databases reflect that the Prequalified Owner experienced an

Overheating Event, and if the database records reflect a likelihood that a free repair or replacement
occurred, the Prequalified Owner will be mailed or emailed (or both), along with the Notice, a
Tailored Prequalified Notice to NewGen and Raptor Owners in the form attached as Appendix P
advising the Prequalified Owner that he or she received a free repair or replacement and will not
be offered any additional compensation under the Settlement, The Tailored Prequalified Notice to
NewGen and Raptor Owners will also advise the Prequalified Owner of his or her right to file a
claim and dispute that assertion.

58.

If a Prequalified Owner wishes to dispute the prequalified amount of his or her claim, the

Prequalified Owner must submit supporting documentation showing the amount that he or she paid
for the Qualifying Repair or Qualifying Replacement for a determination by the Settlement
Administrator.

Reimbursement for Paid Qualifying- Repairs,
59.

If the claimant is a Prequalified Owner, or if the claimant provides sufficient documentary

proof, in accordance with paragraphs 29-30 of this Agreement, that the claimant meets the
threshold requirements and that the claimant actually paid some out-of-pocket cost for a Qualifying
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Repair by a service technician or by the owner within 12 years after Purchase due to the
Dishwasher's Overheating Event, the claimant will be reimbursed for the amount that sufficient
documentary proof shows the claimant actually paid for parts and labour, up to the full cost of the
Qualifying Repair, If the claimant can provide sufficient documentary proof of the Qualifying
Repair but that documentary proof does not show the amount paid for the Qualifying Repair, the
claimant's settlement payment will be $200.

Reimbursement for Paid Qualifying,- Replacements
60.

If the claimant is a Prequalified Owner, or if the claimant provides sufficient documentary

proof, in accordance with paragraphs 29-30 of this Agreement, that the claimant meets the
threshold requirements described above and that the claimant actually paid some out-of-pocket
cost for a Qualifying Replacement, Whirlpool will reimburse the out-of-pocket costs paid by the
customer for the new dishwasher up to $300 for a Whirlpool® built replacement dishwasher
(including KitchenAid® and Kenmore® brand dishwashers built by Whirlpool) and up to $200
for a non-Whirlpool®-built replacement dishwasher.

61.

No NewGen or Raptor Owner who received from Whirlpool or Sears either a full refund

of the purchase price he or she paid for the Dishwasher or a free exchange of the Dishwasher for
a new dishwasher of any model will be entitled to any payment or other compensation, unless (1)
the claimant received a free exchange of the Dishwasher for a new Dishwasher, and (2) the
claimant's experiences with the second Dishwasher qualifies the claimant for compensation for
that second Dishwasher under the terms of this Agreement.

62.

To establish their eligibility for a cash settlement payment, claimants will be required to

cheek an eligibility box on the Claim Form stating that they did not receive either a full refund of
the purchase price paid for the Dishwasher or a free exchange of the Dishwasher for a new
dishwasher.
Deadline to Submit a Claim Form for Reimbursement fora Past Overheating Event
63.

NewGen and Raptor Owners will have up to the Claims Deadline to submit a Claim Form

for a settlement payment for a past Overheating Event.
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Non-Class Compensation for Future Overheating Events
Cash or Rebate Option
64,

NewGen and Raptor Owners who contact the Settlement Administrator, Whirlpool or Sears

to report a future Overheating Event that occurs within 10 years after Purchase or within 2 years
after the Notice Date, whichever is later, in consideration of the execution of the release attached
as Appendix L, will be eligible to receive either a $100 cash payment or a 30% rebate off the
purchase price of a new Whirlpool® or KitchenAid® brand dishwasher, at their option.

65,

At its sole discretion, Whirlpool has the option to buy back or replace the Dishwasher for

an appropriate price so that Whirlpool can obtain the Dishwasher as part of its ongoing field safety
monitoring processes.
Deadline to Submit a Claim for Future Overheating Events
66.

All claims for future Overheating Events must be submitted within 120 days after the

Overheating Event occurs, and the Overheating Event itself must occur within 10 years after the
Purchase of the Dishwasher or within 2 years after the Notice Date, whichever is later.
Sticker Program for Replacement NewGen and Raptor ECB Parts

67.

As of the Effective Date and for two years after the Notice Date, Whirlpool will affix a

sticker to the individual parts boxes containing replacement service parts for NewGen and Raptor
Electronic Control Boards, excluding replacement parts in the inventories of Service Technicians.

68.

The sticker will advise Whirlpool-authorized and Sears-authorized Service Technicians

and Persons who have experienced an Overheating Event that the Person may be entitled to a cash
benefit or rebate upon verification, and that the Service Technician should contact Whirlpool in
that regard for authorization, The Service Technician must take custody of the part and return it to
Whirlpool for confitination that the cash payment/rebate terms of this Settlement apply to that
Person.
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V.

OPTING OUT
Any Settlement Class Member may opt out of this Agreement by delivering to the

69.

Settlement Administrator an executed Opt Out Form, attached as Appendix F, within the Opt Out
Period.
To be valid, the Opt Out Form must be postmarked no later than the last day of the Opt Out

70.
Period.

71.

The Settlement Administrator will provide to Class Counsel and to the Defendants, within

10 business days after the expiry of the Opt Out Period, copies of all of the Opt Out Forms received.

VI.

SETTLEMENT PUBLICITY

Publication
72.

As more fully detailed in the Notice Plan, the Settlement Administrator will cause the

Publication Notice to be published in various newspapers and will place banner advertisements
online.

73.

Class Counsel may publish information about the Settlement and the claims process, and a

link to the Settlement Website on their respective law firm websites and on dishwasherfires.ca.

Designated Phone Number
74.

The Plaintiffs will direct Settlement Class Members and NewGen and Raptor Owners who

contact them to contact Whirlpool directly at a designated telephone number or email address to
be provided by Whirlpool.

Media Inqunies
75.

The Plaintiffs agree to direct to Class Counsel all media inquiries regarding the Lawsuits

or the Settlement.
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SETTLEMENT ADMINISTRATION AND NOTICE EXPENSES

VII.

The Settlement Administrator
Appointment of Settlement Administrator
76.

All decisions regarding notice and settlement administration will be made jointly between

the Defendants and Class Counsel, subject to any required Court approval.

77.

Whirlpool will propose a Settlement Administrator to Class Counsel, who will not

unreasonably object to that appointment. The appointment of the Settlement Administrator will be
subject to Court approval.

78.

Class Counsel and counsel for Defendants will have the ability to communicate directly

with the Settlement Administrator without the need to include each other in each of those
communications. Disputes, if any, will be resolved by the Court.

Settlement Administration
79.

The Settlement Administrator will perform the following functions in accordance with the

terms of the Settlement Agreement, the Preliminary Approval Order and the Final Approval Order:
a.

Receive Opt Out Forms and any objections to the Settlement, evaluate, and either

approve completed Claim Forms sent before the Claims Deadline by Persons seeking to
receive compensation or rebates as meeting the requirements of the Agreement or
disapprove them as failing to meet those requirements;

b.

Establish the Settlement Website that will post information that the Parties jointly

agree to post concerning the nature of the ease and the status of the Settlement, including
the Preliminary Approval Order, the Final Approval Order and the Notice;

c.

Provide to Whirlpool and Class Counsel, thirty days before mailing a Notice or

Notices of Claim Denial, (1) a list of the names and addresses of any Settlement Class
Members who have submitted Claim Forms and whose Claim Forms the Settlement
Administrator has determined to be Valid Claims, by category of benefit, and (2) a separate
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list of the names and addresses of all Persons who have submitted Claim Forms and whose
Claim Forms the Settlement Administrator has determined not to be Valid Claims, by
category of benefit. Class Counsel will have an opportunity to review the Notices of Claim
Denial and request a meet and confer with counsel for Whirlpool should they decide to
challenge any of the Notices of Claim Denial. In the event Class Counsel challenges a
Notice of Claim Denial, that Notice will not be sent to the Person until Class Counsel and
counsel for Whirlpool meet and confer and arrive at a resolution as to whether the claim
was properly denied;

d.

Send, by Canada Post mail, to each Person who has submitted a Claim Form that

the Settlement Administrator has determined not to be a Valid Claim, and which has not
been challenged by Class Counsel, a Notice of Claim Denial; and

e.

Within 30 days after the payment of any Valid Claims for monetary compensation

by the Settlement Administrator, provide to Whirlpool and Class Counsel a statement of
the total number of claims submitted (in total and by category of benefit), the total number
of claims adjudicated as Valid Claims (in total and by category of benefit) and the total
dollar amount paid to Class Members (in total and by category of benefit).

The Notice Plan
Notice by Mail and Email
80.

Whirlpool and Sears will search, to the extent reasonably available, their respective

warranty registration databases, call centre databases, and other relevant databases to identify
Settlement Class Members.

81.

The Settlement Administrator, within 45 days of the grant of the Preliminary Approval

Order, will mail the Notice, along with the Prequalified Notices or the TCO Repair Notice where
applicable, to each mailing address of record for members of the Settlement Class and will email
the Notice, along with the Prequalified Notices or the TCO Repair Notice where applicable, to all
members of the Settlement Class for whom valid email addresses are known to Whirlpool or Sears.
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Quebec addresses will receive the Notice, and the Prequalified Notices or the TCO Repair Notice
where applicable, in both French and English.

82.

The Prequalified Notice in the form attached hereto Appendix H will advise applicable

Prequalified Settlement Class Members that they prequalify for compensation under the Settlement
and will state that most Prequalified Settlement Class Members will receive at least $100 if they
enter or confirm their current name and address, check the necessary eligibility boxes on the Claim
Form for Prequalified Settlement Class Members and sign the Claim Foim certifying that the
statements are true and correct.

83.

While a Claim Form can be completed online, the Settlement Administrator will mail a

copy of the Claim Foil" to Settlement Class Members who request a hardcopy of the Claim Form.

84.

The Settlement Administrator also will perform a national change of address search and

will forward Notice packages that are returned by Canada Post with a forwarding address.

Newspaper Advertisements
85.

The Publication Notice will, within 45 days of the grant of the Preliminary Approval Order,

be published once in the weekend edition of Canada's leading mainstream newspapers. The papers
will include 2 national papers and 12 leading local dailies within the highest populated Census
Metropolitan Areas.

86.

The Publication Notice will be approximately quarter-page ads, It will be in. French in the

French language newspapers.

87.

The Publication Notice will be published in the following papers: The Globe and Mail, The

National Post, the Calgary Herald, the Edmonton Journal, the Vancouver Sun, the Winnipeg Free
Press, the Halifax Chronicle-Herald, the Saint John Telegraph Journal, the Charlottetown
Guardian, St. John's Telegram, Le Journal de Montreal, Montreal La Presse, the Saskatoon Star
Phoenix and the Regina Leader Post.

VANOL 4951636: vi

34
Internet Banners
88.

English and French internet banners (targeting 1,940,000 English-language and 525„000

French-language impressions) will be purchased commencing within 45 days of the grant of the
Preliminary Approval Order and continuing over a one-month period on a variety of websites and
on the social media site Facebook.

89.

The internet banners will be targeted to adults age 25 and older and will include an

embedded link to the Settlement Website. The Facebook banners will be further targeted to adults
who own a dishwasher, home appliance and/or a home.
The Settlement Website
90,

The Settlement Administrator will within 45 days of the grant of the Preliminary Approval

Order create a Settlement Website that will include all necessary and pertinent information for
Settlement Class Members and NewGen and Raptor Owners, including the Notice, Claim Form,
information about deadlines and a link to Whirlpool's own website relating to dishwasher safety.

91.

The Settlement Website will permit Settlement Class Members to submit claims online,

including uploading any necessary documentation.

92.

The Settlement Website will include information that the Parties jointly agree to post

concerning the nature of the case and the status of the Settlement, including relevant pleadings
such as the Statement of Claim in the Alberta Action, the materials filed in support of the
application for the Preliminary Approval Order and in support of the application for the Final
Approval Order.

93.

The Settlement Administrator will take steps to ensure that the Settlement Website is

optimized for searching and that it is mobile-friendly. The Settlement Website will remain active
at least until 90 days after the last date on which a claim for any benefits under the Settlement may
be submitted,
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Submission of Claim Forms
94.

The Settlement Administrator will accept online as well as paper Claim Forms.

95.

The Settlement Administrator will allow Settlement Class Members to electronically

submit documents supporting their Claim Forms.

96.

The Settlement Administrator will provide Class Counsel and Whirlpool with periodic

status reports regarding claims.

97.

The Parties agree that the Notice, the Prequalified Notices, the TCO Repair Notice, the

Claim Form and the Settlement Website will provide information sufficient to inform Settlement
Class Members of the essential terms of this Agreement, where additional information about the
Settlement and the Actions can be obtained, how Class Members can Opt Out of the Alberta Action
or object to the Settlement and how Class Members and other Persons can submit claims for
compensation or rebates pursuant to the Settlement.

Administration and Notice Expenses
98.

Whirlpool agrees to pay for all Administration and Notice Expenses.

99.

Whirlpool will not be responsible for any cost that may be incurred by the Plaintiffs or

Class Counsel in (1) responding to inquiries about this Agreement, the Settlement, or the Actions,
or (2) defending this Agreement or the Settlement against any objection to it, except for the costs
incurred by the Settlement Administrator to prepare affidavits or status reports at the request of
the Parties or for the Court for the purpose of obtaining the Final Approval Order or for staying
informed of developments in the Settlement.

100,

Whirlpool will be required to pay the reasonable costs, if any, billed by the Settlement

Administrator with respect to work performed by the Settlement Administrator to provide
information to the Court to address any objections to this Agreement or the Settlement.
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RELEASES

Released Claims
101.

Except as otherwise expressly provided for in this Agreement, the Plaintiffs and all

Settlement Class Members who do not Opt Out of the Alberta Action prior to the expiry of the Opt
Out Period forever release, acquit and discharge the Releasees from all manner of actions, causes
of action, administrative claims, demands, debts, damages, costs, lawyers' fees, obligations,
judgments, expenses or liabilities for economic loss, in law or in equity, whether now known or
unknown, contingent or absolute, that the Plaintiffs or Settlement Class Members now have or,
absent this Agreement, may in the future have had against the Releasees by reason of any act,
omission, harm, matter, cause or event whatsoever that has occurred at any time up to and
including the Effective Date of this Agreement, that relates to any of the defects, malfunctions or
inadequacies of the Class Dishwashers themselves that are alleged or could have been alleged in
the Actions or to any act, omission, damage, matter, cause or event whatsoever arising out of the
initiation, defence or settlement of the Actions or the claims or defences asserted in the Actions in
so far as they relate to the Class Dishwashers (the "Released Claims"), This release will not
extinguish, and the Released Claims do not include, claims for personal injury or for damage to
property other than to the Class Dishwasher itself. For example, if a Settlement Class Member
were to experience a flood or fire related to his or her Class Dishwasher, the Settlement Class
Member would retain his or her right to pursue claims against the Releasees for damage to his or
her property other than to the Class Dishwasher itself. And, for greater certainty, Ms. Bickert
retains her right to litigate the BC Action so far as that action relates to claims for personal injury
and for damage to property other than to the Class Dishwasher itself,

102.

On the Effective Date, all Released Claims will be conclusively settled, compromised,

satisfied and released as against the Releasees. The Plaintiff Bickert will amend the Notice of
Civil Claim in the BC Action accordingly. The Plaintiff Essa will consent to dismissal of the
Alberta Action as to the Released Claims and will discontinue all other claims in the Alberta
Action.
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103.

Each Party expressly accepts and assumes the risk that if facts with respect to matters

covered by this Agreement are later found to be other than or different from the facts now believed
or assumed to be true, this Agreement will nevertheless remain effective. It is understood and
agreed that this Agreement will constitute a general release and. will be effective as a full and final
accord and satisfaction and is a bar, except as otherwise expressly provided for in this Agreement,
to all actions, causes of action, costs, expenses, lawyers' fees, damages, claims and liabilities
whatsoever, whether or not now known, suspected, claimed or concealed, pertaining to the
Released Claims.

104.

Except as otherwise expressly provided for in this Agreement, as additional consideration

for the Settlement and the benefits provided by this Agreement, each Plaintiff agrees to take all
reasonable actions to support any of the Releasees' efforts to obtain dismissal of any claims or
causes of action brought against them, including any action for contribution or indemnity, that may
hereafter at any time be asserted against any of the Releasees by either of the Plaintiffs, or by
anyone subrogated to any of the Plaintiffs' rights in any capacity, and that arise from any Released
Claims.

Future or Unknown Harm and Waiver of Rights
105. It is possible, although unlikely, that other injuries, damages, losses or future consequences
or results of the sale, purchase, use, non-use, need for repair or repair of the Class Dishwashers are
not currently known by the Plaintiffs and the Settlement Class Members and will develop or be
discovered in the future.

106.

Except as otherwise expressly provided for in this Agreement, the release in this

Agreement, and the compromise on which it is based, are expressly intended to and do cover and
include a release by each Plaintiff and Settlement Class Member of all such future damages, losses
or future consequences or results, excluding any future injury to person or to property other than
the Class Dishwasher itself, and including a release and waiver of all rights, causes of actions,
claims and lawsuits against the Releasees that may exist or arise in the future because of such
future damages, losses or future consequences or results of known or unknown damages that relate
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to or arise out of the sale of the Class Dishwasher to or its use by each Plaintiff and Settlement
Class Member.

107.

Each Plaintiff and Settlement Class Member expressly consents that the release will be

given full force and effect according to each of its terms and provisions, including those relating
to unknown and unspecified claims, demands, rights, lawsuits or causes of action as referenced
above.

108.

Each Plaintiff and Settlement Class Member acknowledges and agrees that this waiver is

an essential and material term of the release and the compromise Settlement that led to it, and that
without this waiver the compromise Settlement would not have been accomplished. Each Plaintiff
has been advised by his or her lawyer with respect to this waiver and, being of competent mind,
understands and acknowledges its significance.

IX.

109.

COVENANT NOT TO SUE
Except as otherwise expressly provided for in this Agreement, each Plaintiff (1) covenants

and agrees that neither she, nor anyone authorized to act on her behalf, will commence any judicial
or administrative action or proceeding, or authorize or accept any benefit from any judicial or
administrative action or proceeding against the Releasees or any of them with respect to any claim,
matter or issue that in any way arises from, is based on or relates to any alleged loss, harm or
damages allegedly caused by the Releasees or any of them in connection with the Released Claims,
(2) waives and disclaims any right to any form of recovery, compensation or other remedy in any
such action or proceeding brought by or on behalf of her or any putative Class Member or
Dishwasher owner, and (3) agrees that this Agreement will be a complete bar to any such action
or proceeding.

X.
110.

REPRESENTATIONS AND WARRANTIES
Each of the Parties to this Agreement represents and warrants to, and agrees with, each of

the other Parties as follows:
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The Plaintiffs represent and warrant that no portion of any claim, right or cause of

a.

action against any of the Releasees that the Plaintiffs in any capacity have or may have,
and no portion of any recovery or settlement to which the Plaintiffs in any capacity may be
entitled, has been assigned or transferred by or for the Plaintiffs, in any capacity and in any
manner, except for the portion of the global Settlement sum that has been assigned,
transferred or conveyed to Class Counsel to pay Class Counsel's Fees and Disbursements.
Each Party has received legal advice from his, her or its lawyers on the advisability

b.

of making the Settlement and executing this Agreement.

No Party relies or has relied on any statement, representation, omission, inducement

c.

or promise of or by any other Party (or any officer, agent, employee, representative or
lawyer of any other Party) in making the Settlement or in executing this Agreement, except
as expressly stated in this Agreement.

d.

Each Party to this Agreement has investigated the facts pertaining to the Settlement,

this Agreement and all matters pertaining to them, to the full extent that the Party deems
necessary.

Each Party has carefully read and reviewed with his, her or its lawyers, and knows

e.

and understands, the full contents of this Agreement and is voluntarily entering into this
Agreement upon the advice of his, her or its lawyers.

f.

Each term of this Agreement is contractual and not merely a recital.

NO ADMISSION OF LIABILITY
l 1.

It is understood and agreed that the Settlement sums and the benefits provided in this

Agreement, the Settlement and. the release are for the compromise of disputed claims and are not
to be construed as or deemed to be an admission of any liability, fault or responsibility on the part
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of any of the Releasees who expressly deny, and have always expressly denied, any defect,
liability, fault or responsibility.

NON-DISPARAGEMENT

XII.

112.

The Parties and their respective counsel agree not to disparage any other Party with respect

to the Dishwashers, the ECBs, the litigation of the Actions, or the Settlement.

113.

The Plaintiffs and Class Counsel agree not to create, establish or assist in the development

of any website or "gripe" site that criticizes any Defendant with respect to the Dishwashers, the
ECBs, the litigation of the Actions, or the Settlement. Class Counsel will on the Effective Date
take steps to take down the website dishwasherfires.ca and any Facebook, YouTube or other
Internet postings made or maintained by Class Counsel in relation to the BC Action or the Alberta
Action or the allegations made therein.
CLASS COUNSEL'S FEES AND DISBURSEMENTS

XIII.
Generally
114.

As part of this Settlement, the Defendants have agreed that, in addition to the amount of

money that Whirlpool (on behalf of Whirlpool and Sears) has agreed to make available to pay
Valid Claims submitted by Settlement Class Members and NewGen and Raptor owners, and the
amount of money to be paid for the cost of Notice and work performed by the Settlement
Administrator, Whirlpool (on behalf of Whirlpool and Sears) will also pay Class Counsel's Fees
and Disbursements, as set out below, to compensate Class Counsel for their work in prosecuting
the Actions and obtaining the benefits in this Agreement, including work for and benefits obtained
on behalf of Class Members and NewGen and Raptor Owners and based on both the Class and
non-Class benefits created by the Settlement.

Legal Fees
115.

The Defendants will pay Class Counsel $600,000 plus applicable taxes (GST and PST) for

Class Counsel fees.
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116,

These fees will paid to Class Counsel by wire transfer within 30 days after the Effective

Date.

117.

Class Counsel will provide the Defendants' counsel with all wiring and account

information necessary to enable Whirlpool to make the transfer within the required timeline.

118.

Class Counsel will allocate, as between themselves, each firm's proportionate share of the

Class Counsel fees. Any disputes regarding such allocation will be resolved by the Court.

Disbursements
119.

The Defendants will pay Class Counsel $90,000 as reimbursement for reasonable

disbursements paid by Class Counsel for the purpose of prosecuting the Actions.

120.

These Disbursements will be paid to Class Counsel by wire transfer within 30 days after

the Effective Date.

121.

Class Counsel will allocate, as between themselves, each firm's proportionate share of the

disbursements paid by the Defendants. Any disputes regarding such allocation will be resolved by
the Court.

Court Approval
122,

Class Counsel's Fees and Disbursements, as set out above, are subject to approval by the

Court,

123.

The Court's or an appellate court's failure to approve, in whole or in part, Class Counsel's

Fees and Disbursements will not affect the validity or finality of the Settlement, nor will such nonapproval be grounds for rescission of this Agreement. In the event the Court declines to approve,
in whole or in part, the payment of Class Counsel's Fees and Disbursements, the remaining
provisions of this Agreement will remain in full force and effect.
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XIV.

ADDITIONAL TERMS

Extensions of Time
124. Unless otherwise ordered by the Court, the Parties may agree to reasonable extensions of
time to carry out any of the terms of this Agreement and the Settlement.
Day for Action
125. Where the time on or by which any action required to be taken under this Agreement
expires or falls on a day that is not a business day, the action may be taken on the next succeeding
day that is a business day.
Amendments
126. The Parties may make non-substantive amendments to the Settlement Agreement,
including its Appendices, provided that each Party to the Settlement Agreement agrees in writing
to any such amendments.
127. No substantive amendments or supplements may be made to the provisions of this
Agreement and no restatement of this Agreement may be made unless agreed to by the Parties in
writing and unless approved by the Court without any material differences.
Cooperation
128. The Parties agree that they will abide by and act in accordance with this Agreement and
prepare, execute, and deliver all 'documents that are reasonably required to early out this
Agreement.
Headings
129. The division of this Agreement into Sections and the insertion of headings are for
convenience of reference only and do not affect the construction or interpretation of this
Agreement.

VANOI: 4951636: v1 I

43
No Contra Proferentent
130.

Each Party has participated in the negotiation and drafting of all provisions of this

Agreement, has had an adequate opportunity to read, review, and consider with his, her, or its own
counsel the effect of the language of this Agreement, and has agreed to its terms. Accordingly, the
legal maxim that "ambiguity will be interpreted against the drafter" has no relevance to the
interpretation or construction of this Agreement.

Extended Meanings
131.

In this Agreement, words importing the singular number include the plural and vice versa.

The term "including" means "including without limiting the generality of the foregoing".

Conditional Nature of Agreement
132.

If the Preliminary Approval Order is not granted by the Court on substantially the same

terms and conditions contemplated in this Agreement, this Agreement will be terminated, no
obligation on the part of any of the Parties will accrue and none of the Parties will be liable to any
of the other Parties under this Agreement. If the Final Approval Order is not granted or is reversed
on appeal, no obligation on the part of any of the Parties will accrue, save and except in respect of
Administration and Notice Expenses incurred pursuant to the Preliminary Approval Order.

Severance/Severability
133.

With the exception of the provisions for payment of the Class Counsel Fees and

Disbursements, none of the terms of this Agreement is severable from the others, If the Court or a
court of appeals should rule that any term is void, illegal, or unenforceable for any reason, however,
Defendants, in their sole discretion, and Plaintiffs, in their sole discretion (but acting in accord
with their duties and obligations as representatives of the Settlement Class), may elect to waive
any such deficiency and proceed with the Settlement under the terms and conditions ultimately
approved by the Court.
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Governing Law
134.

This Agreement will for all purposes be deemed to have been negotiated, executed, and

delivered within the province of Alberta, and the rights and obligations of the Parties will be
construed and enforced in accordance with, and governed by, the laws of the province of Alberta.

135.

The Court will retain continuing jurisdiction over this Agreement, the Settlement and its

implementation.

Entire Agreement of the Parties
136.

This Agreement, including all Appendices, constitutes the entire agreement between the

Parties with respect to the subject matter herein and cancels and supersedes all prior and
contemporaneous oral and written agreements and discussions between the Parties.

137.

This Agreement may be amended only by agreement in writing, signed by the Parties.

Binding on Agents, Successors, and Assigns
138.

This Agreement is binding on, and will inure to the benefit of, the Parties and their

respective agents, employees, representatives, officers, directors, subsidiaries, assigns, heirs,
executors, administrators, insurers and predecessors and successors in interest.

139.

This Agreement will continue in full force and effect until all obligations under this

Agreement are fulfilled.
No Extension of Whirlpool's or Sears' Written Warranties
140.

In connection with this Agreement and the Settlement, Whirlpool and Sears have not

agreed to any extension of their written warranties for the Class Dishwashers or other Dishwashers.

141.

The only Settlement benefits are those payments or rebates to eligible Dishwasher owners

described in this Agreement.
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Counterparts
142.

This Agreement may be executed in any number of counterparts, each of which will be

deemed to be an original and all of which taken together will be deemed to constitute one and the
same agreement.

Dated: July 10, 2018

David A. Klein
KLEIN LAWYERS LLP

alien
Riche
f'S H. BROWN & ASSOCIATES

JA

Clint G. Docken, Q.C.
GUARDIAN LAW GROUP LLP
FOR THEMSELVES AND AS COUNSEL
FOR AND ON BEHALF OF THE
PLAINTIFFS, KRISTINA ESSA AND
NATALIE BICKER`]'

Brad
BORDEN LADNER GERVAIS LLP
AS COUNSEL FOR AND ON BEHALF
OF THE DEFENDANTS
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APPENDIX A
CLAIM FORM

DISHWASHERS SETTLEMENT CLAIM FORM
First1 Last I
Address1. Addtess2

Mixt

XXXXXXXXXX

City, Prov., Postal Code

This Claim Form is to be used by purchasers or owners of certain KitchenAid®, Kenrnore0, and
Whirlpool® brand dishwashers manufactured by Whirlpool between October 2000 and January
2006 ("Dishwashers") to apply for one or more of these settlement benefits:
(1) a cash rebate on the purchase of a new KitchenAid®, Kenmore®, or Whirlpool®
brand dishwasher, ranging from 10% to 20% of the purchase price; and
(2) in addition, if your Dishwasher experienced an Overheating Event, reimbursement of
certain out-of-pocket expenses incurred in connection with a Dishwasher Overheating
Event, which can include up to the full cost of repair or up to $300 for a replacement
dishwasher,
This Claim Form is not to be used for any other make or model of dishwasher. Before
completing this Claim Form, please read the responses to Questions 6-7, 9-13, and 15-15 in
the Notice of Certification and Settlement to determine whether you are eligible for one or
more of the settlement benefits.
If you meet the settlement's eligibility requirements and wish to submit a claim for only a cash
rebate, you only need to complete Part I of this form,
If you meet the settlement's eligibility requirements and wish to submit a claim for
reimbursement of certain out-of-pocket expenses arising from an Overheating Event, you must
(1) complete the section of Part I of this Claim Form that applies to you; (2) complete Part II of
this Claim Form; and (3) attach copies of any documents required by Part. II. If the settlement
notice you received from Canada Post or by email states that you are a Prequalified Settlement
Class Member, you do not need to submit any documentary proof to receive reimbursement of
your out-pocket-expenses incurred in connection with your Overheating Event.
You must return your completed Claim Form and all required documentation by Canada Post
, to the Settlement Administrator it the following
#41
address:
[Settlement Administrator]
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ADDRESS
Alternatively, you may electronically fill out this Claim Form at the settlement website,
www.DishwasherSettlernent,com, and upload any required documentation to that website.
*This deadline does not apply to claims for cash reimbursement for a Dishwasher Overheating
Event that occurs in the future, within 10 years after the Purchase of the Class Dishwasher or
within 2 years after the Notice Date, whichever is later, so long as you submit this Claim Form
within 120 days after the Overheating Event.
Important: if your Dishwasher needs service and is covered by its factory warranty or by an
extended warranty or service contract you bought from another retailer or seller, please call
the toll-free telephone number shown in your service contract to request service.
If you have questions regarding this Claim Form or the settlement, please visit
www,DishwasherSettlement.com, email questions@dishwashersettlement.corn, write to the
Settlement Administrator at the address above, or call
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DISHWASHERS SETTLEMENT CLAIM FORM ® PART
Important: To determine if you own. a Dishwasher and are eligible for benefits under this
settlement, you may need to look at your dishwasher's model number, which is located on the
inside rim of your dishwasher door. Go to the settlement website at
wwvv.DishwasherSettlementemn to determine if your unit is one of the models eligible for
benefits.
Claimant information

A. Please provide your name and address:

First name

Middle initial

City

Province

Last name

Postal Code
B. Provide your contact information:
{
Daytime telephone number

Evening telephone number

Email address (if applicable)
C. Model Number of your Dishwasher:
D. Serial Number of your Dishwasher:
Important: In order to verify your eligibility, the Claims Administrator needs your
Dishwasher's model and serial number. If you still own the Dishwasher, open the door to your
dishwasher and look for the model and serial tag label on the outside rim of the door. Then go
to the Settlement Website at vvvvw.DishwasherSettlernent.com to determine if your model
number and serial number are included in the models eligible for settlement benefits. If you
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no longer possess the dishwasher, you may be able to find the serial number through purchase
records or warranty records.

Even if you cannot find the serial number you should still complete the claim form. The
Claims Administrator will try to locate your serial number through Whirlpool's or Sears'
records. If the Claims Administrator cannot locate your serial number, you may receive a
deficiency notice and/or you claim may be denied.

Eligibility Requirements to Make a Claim
Question 1

Yes No

Did you buy, or otherwise acquire as part of the purchase or remodeling of a home,

0

n

or as a gift, a new Dishwasher with model and serial numbers listed as eligible for
settlement benefits on www.DishwasherSettlement.com that was sold under the
brand name KitchenAid®, Kenmore®, or Whirlpool®?
Note: To locate the model number, open the door to your dishwasher and look for
the model tag label on the outside rim of the door.

If you were unable to answer "Yes" to Question 1 above, STOP: You are not entitled to any
compensation or benefit under this settlement.

If you answered "YES" to Question 1, please move on to Question 2.

Question 2 - Which benefit(s) are you seeking under this settlement?
Please check all that apply. You may be entitled to both forms of benefit if you experienced an
Overheating Event.

n

Cash rebate for the purchase of a new KitchenAid®, Kenmore®, or Whirlpool® brand
dishwasher

0 Reimbursement of out-of-pocket expenses incurred to repair or replace a Dishwasher that
experienced an Overheating Event.
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Important: If you wish to receive only a cash rebate and are not submitting a claim for
compensation for a Dishwasher Overheating Event, you only need to complete the rest of this Part
I. Please complete Part II of this claim form only if you are requesting reimbursement for a
Dishwasher Overheating Event. You may return your completed Claim Form by Canada Post
postmarked

no

later

than

2018,

or

submit

it

online

at

www.DishwasherSettlement.com, or by mailing it to claims@dishwashersettlement.com no later•
than

,2018.

After you have completed this Part I in full, please sign the Certification below. You must
complete Part II only if you wish to make a claim for a cash reimbursement payment forexpenses incurred in connection with a Dishwasher Overheating Event.
CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any
cash rebate unless you sign and date this statement): I affirm that all information provided in
Part I of this Claim Form is true and accurate.

Signature
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DISHWASHERS SETTLEMENT CLAIM FORM - PART II
If you are eligible for and wish to make a claim for a cash reimbursement payment for out-ofpocket expenses incurred due to an Overheating Event in your Dishwasher, you must complete
this Part IX of the Claim Form. Please complete and return Part II only if you are seeking
reimbursement for out-of-pocket expenses you incurred due to an Overheating Event in your
Dishwasher,
If you are eligible for reimbursement due to an Overheating Event in your Dishwasher and submit
a valid claim under Section II, Whirlpool will reimburse you up to the full cost of the Qualifying
Repair or you may be reimbursed up to $300 for a Whirlpool-manufactured replacement
dishwasher, or up to $200 for a non-Whirlpool-built replacement dishwasher.
If you have documentary proof of the Overheating Event, Qualifying Repair, or Qualifying
Replacement, please submit a photocopy of such documentation with this claim form or upload it
when you submit the claim form online at www.DishwasherSettlement.com or at
claims@dishwashersettlement.com. Please keep the original documentation for your records. If
you do not submit documentation with your claim form, the Settlement Administrator may contact
you and ask that you provide documentation showing that you experienced an Overheating Event
and either a Qualifying Repair or a Qualifying Replacement.
After you have answered the eligibility questions and signed and dated the Claim Form, please
email (at claims@dishwashersettlement.com) or mail to the Dishwashers Settlement
Administrator both Parts I and II of this Claim Form and copies of all supporting documentation,
if you have it, Alternatively, you may complete and submit this Claim Form online at
www.DishwasherSettlement.com. Please keep the originals of your documentary proof and send
only copies to the Settlement Administrator, or upload copies to the website using the online Claim
Form.

vAt\pai
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PART If
REIMBURSEMENT FOR OUT-OF-POCKET EXPENSES DUE TO A
DISHWASHER OVERHEATING EVENT
Eligibility Questions for Cash Reimbursement Payment for a Dishwasher Yes

No

Overheating Event
1. Did your Dishwasher's Electronic Control Board, or the wire terminals
connected to the Electronic Control Board, overheat, ignite, or emit smoke,
fumes, sparks, or electrical arcing?

Ti

E.

2. Did this Overheating Event occur within 12 years after you bought your
Dishwasher?

E

Ti

3. Did you incur any out-of-pocket expenses because of this Overheating
n
Event in your Dishwasher? For example, did you pay out-of-pocket to
repair your Dishwasher's Electronic Control Board or to buy a replacement
dishwasher?

E

4. What was the total amount of the expenses you incurred due to the
Overheating Event in your Dishwasher?
If you answered "NO" to Questions 1 or 2 above, STOP: You are not entitled to any cash
reimbursement payment.

If you answered "NO" to Question 3 because the Overheating Event was recent and you have not
yet incurred out-of-pocket expenses, you are still entitled to benefits under the Settlement, but you
must contact Whirlpool to discuss those benefits. Please call XXX-XXX-XXXX. If you answered
"NO" to Question 3 for a different reason (e.g., Whirlpool or Sears provided you with a free repair
or free replacement dishwasher), you are not entitled to a cash reimbursement payment.
If you answered "YES" to each of Questions 1, 2, and 3 and have answered Question 4, please
move on to Question 5 below.

Eligibility Questions for Cash Reimbursement Payment for a Dishwasher Yes No
Overheating Event
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5. Have you already received reimbursement from Whirlpool, Sears, or another
third party for the expenses you incurred because of the Overheating Event in
your Dishwasher?

El

0

If you answered "NO" to Question 5 above, please move on to Question 6 below. If you have
answered "YES" to Question 5, you may still be entitled to compensation so long as you were not
fully reimbursed for the expenses you identified in response to Question 5. If you were not fully
reimbursed, please provide the following information and then proceed to Question 6 below:

Yes No Amount/Value
Did you receive any cash payment, gift card, refund, or
reimbursement from Whirlpool or Sears?

17

[ $

Did you receive a free replacement dishwasher, other appliance,
or other product from Whirlpool or Sears?

El

El $

Did you receive any other folio of compensation from Whirlpool
or Sears, such as a dollar discount, percentage discount, or rebate
on a new dishwasher?

Ti ri

Eligibility Questions for Cash Reimbursement Payment for a Dishwasher Yes

No

Overheating Event
6. Do you have documentation showing the amount of expenses you incurred
to repair or replace your Dishwasher because of the Overheating Event in
your Dishwasher?
7. Are you a Prequalified Settlement Class Member based on your claim ID
number starting with a "2" (e.g., 2xxxxxx)?
Examples of sufficient documentation for Question 6 include, but are not limited to, cheques, credit
card statements, sales or repair invoices and receipts, and service and installation company records
that establish the date, fact of, and amount you paid for expenses incurred because of the
Overheating Event. Please keep your original documentary proof and send only copies to the
Settlement Administrator.
If you answered "-YES" to Questions 1, 2, 3, and 6 and "NO" to Question 5, you are entitled to a
cash reimbursement payment from Whirlpool. If you are requesting reimbursement for repairs,
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you may he reimbursed up to the full cost of the Qualifying Repair. If you are requesting
reimbursement for the price you paid for a replacement dishwasher due to the Overheating Event
in your Dishwasher, you may be reimbursed up to $300 for a Whirlpool-manufactured replacement
dishwasher or up to $200 for a non-Whirlpool-made replacement dishwasher. Please include with
this Claim Form a copy of your documentary proof, sign and date the Certification Statement
below, and either email (at claims@dishwashersettlement.com) or mail to the Whirlpool
Settlement Administrator both Parts I and II of this Claim Form and copies of all documentary
proof required in this Section II. Alternatively, you may complete your claim form online at
www.DishwasherSettlement.com and upload any supporting documentation. Please keep your
original documentary proof, and send only copies to the Settlement Administrator.
If you have answered "YES" to Questions 1, 2, and 3 and "NO" to Questions S and 6 above,
you may still be entitled to compensation if you answered "YES" to Question 7. If you
answered "YES" to Question 7, you do not need to submit any documentary proof because you
are prequalified to receive a reimbursement payment from Whirlpool.
If you have answered "YES" to Questions 1, 2 and 3 and "NO" to all of Questions 5-7, and you
do not have documentation showing that you purchased your Dishwasher or experienced an
Overheating Event or Qualifying Repair of your Dishwasher, STOP: You are not entitled to
compensation.

CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any
cash reimbursement payment unless you sign and date this statement): I affirm that all
information provided in Parts I and II of this Claim Form is true and accurate; that my
Dishwasher experienced an overheating event within 12 years after purchase; and that I incurred
unreimbursed expenses because of that Overheating Event in my Dishwasher.
Signature
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APPENDIX B
Class Dishwashers - Model Numbers and Serial Number Ranges

KitchenAid® brand Class Dishwashers - Model Numbers and Serial Number Ranges
*First 6 digits of model number are reported

Serial Number Ranges for Class Dishwasher Models
Brand

Model No

Serial Range
Start

Serial Range

Years

End

Manufactured

KitchenAid

KUDC01

FP12

FR49

2003-2004

KitchenAid

KUDIO1

FK31

FS30

2000-2005

KitchenAid

KUDJOI

FK51

FM32

2000-2002

KitchenAid

KUDKO1

FL25

FS3O

2001-2005

KitchenAid

KUDLO1

FM39

FS2

2002-2005

KitchenAid

KUDMOI

FK30

FM33

2000-2002

KitchenAid

KUDP01

FM34

FS32

2002-2005

KitchenAid

KUDRO1

FK33

FM33 '

2000-2002

KitchenAid

KUDSOI

FK24

FT22

2000-2006
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Kenmore0 brand Class Dishwashers - Model Numbers and Serial Number Ranges
*First 5 digits of base model number are reported (excluding prefix digits)
** All Kenmore® models begin with the prefix "665" or "22"

Serial Number Range for Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

15932

FKOO

FM07

2000-2002

Kenmore

15933

FKOO

FM08

2000-2002

Kenmore

15939

FKOO

FM10

2000-2002

Kenmore

16919

FKOO

FLSO

2000-2001

Kenmore

16919

FKOO

FM18

2000-2002

Kenmore

14353

FP49

FR35

2003-2004

Kenmore

15872

FL3

FM12

2001-2002

Kenmore

15874

FL2

FM14

2001-2002

Kenmore

15879

FL3

FM14

2001-2002

Kenmore

15882

FL3

FL39

2001

Kenmore

15884

FL3

FL34

2001

Kenmore

15889

FL2

FL40

2001

Kenmore

15892

FL32

FM18

2001-2002

Kenmore

15894

FL32

FM18

2001-2002

Kenmore

15899

FL32

FM19

2001-2002

Kenmore

15912

FK34

FM6

2000-2002

Kenmore

15914

FK34

FM8

2000-2002

Kenmore

15919

FK33

FM5

2000-2002

Kenmore

15922

FK45

FM19

2000-2002

Kenmore

15923

FK45

FM17

2000-2002

Kenmore

15924

FK45

FM12

2000-2002

Kenmore

15929

FK45

FM19

2000-2002

Kenmore

15932

FK34

FM7

2000-2002
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Serial Number Range far Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

15933

FK37

FM8

2000-2002

Kenmore

15934

FK34

FM8

2000-2002

Kenmore

15937

FK37

FM3

2000-2002

Kenmore

15939

FK35

FM8

2000-2002

Kenmore

15952

FK33

FM6

2000-2002

Kenmore

15953

FK37

FM20

2000-2002

Kenmore

15954

FK35

FM9

2000-2002

Kenmore

15959

FK35

FM9

2000-2002

Kenmore

16012

FR36

FS53

2004-2005

Kenmore

16014

FR36

F'S3

2004-2005

Kenmore

16019

FR36

FS53

2004-2005

Kenmore

16022

FR32

FS53

2004-2005

Kenmore

16023

FR36

FS53

2004-2005

Kenmore

16024

FR36

FS53

2004-2005

Kenmore

16029

FR36

FS53

2004-2005

Kenmore

16032

FR36

FS53

2004-2005

Kenmore

16033

FR36

FS53

2004-2005

Kenmore

16034

FR36

FS53

2004-2005

Kenmore

16039

FR36

FS53

2004-2005

Kenmore

16042

FR36

FT18

2004-2006

Kenmore

16049

FR32

FT35

2004-2006

Kenmore

16052

FR36

FT9

2004-2006

Kenmore

16054

FR42

FT9

2004-2006

Kenmore

16059

FR37

FT9

2004-2006

Kenmore

16262

FR37

FT9

2004-2006

Kenmore

16263

FR37

FT9

2004-2006

Kenmore

16264

FR39

FT9

2004-2006
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Serial Number Range for Class Dishwasher Models
Model

Brand

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

16269

FR38

FT9

2004-2006

Kenmore

16272

FR40

FS53

2004-2005

Kenmore

16273

FR38

FT9

2004-2006

Kenmore

16279

FR32

FT9

2004-2006

Kenmore

16282

FR38

FT6

2004-2006

Kenmore

16283

FR36

FT6

2004-2006

Kenmore

16289

FR33

FT5

2004-2006

Kenmore

16292

FR41

FT5

2004-2006

Kenmore

16293

FR38

FT6

2004-2006

Kenmore

16294

FR42

FS49

2004-2005

Kenmore

16299

FR41

FT6

2004-2006

Kenmore

16342

FP32

FR9

2003-2004

Kenmore

16349

FP39

FR9

2003-2004

16352

FP38

FR35

2003-2004

Kemnore

16354

FP35

FR35

2003-2004

Kenmore

16359

FP35

FR35

2003-2004

Kenmore

16362

FP36

FR35

2003-2004

Kenmore

16363

FP40

FR34

2003-2004

Kenmore

16364

FP36

FR35

2003-2004

Kenmore

16369

FP35

FR35

2003-2004

Kenmore

16372

FP35

FR35

2003-2004

Kenmore

16373

FP37

FR35

2003-2004

Kenmore

16374

FP36

FR35

2003-2004

Kenmore

16379

FP37

FR35

2003-2004

Kenmore

16382

FP35

FR35

2003-2004

Kenmore

16389

FP37

FR35

2003-2004

Kenmore

16462

FP38

FR35

2003-2004

Kenmore
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Serial Number Range for Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

16463

FP36

FR35

2003-2004

Keninore

16464

FP35

FR35

2003-2004

Kenmore

16469

FP36

FR35

2003-2004

Kenmore

16472

FP36

FR35

2003-2004

Kenmore

16473

FP37

FR35

2003-2004

Kenmore

16474

FP36

FR23

2003-2004

Kenmore

16479

FP35

FR35

2003-2004

Kenmore

16482

FP41

FR34

2003-2004

Kenmore

16483

FP35

FR35

2003-2004

Kenmore

16484

FP42

FR34

2003-2004

Kenmore

16489

FP41

FR34

2003-2004

Kenmore

16492

FP30

FR35

2003-2004

Kenmore

16493

FP35

FR35

2003-2004

Kenmore

16494

FP36

FR27

2003-2004

Kenmore

16499

FP36

FR35

2003-2004

Kenmore

16502

FM41

FP7

2002-2003

Kenmore

16504

FM41

FP7

2002-2003

Kenmore

16509

FM39

FP6

2002-2003

Kernnore

16512

FM16

FP29

2002-2003

Kenmore

16514

FM16

FP34

2002-2003

Kenmore

16519

FM16

FP28

2002-2003

Kenmore

16532

FM13

FP33

2002-2003

Keninore

16533

FM16

FP32

2002-2003

Kenmore

16534

FM16

FP32

2002-2003

Kenmore

16539

FM16

FP32

2002-2003

Kenmore

16552

FP5

FP33

2003

Kenmore

16559

FPS

FP35

2003
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Serial Number Range for Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

16572

FM16

FP30

2002-2003

Kenmore

16574

FM16

FP28

2002-2003

Kenmore

16579

FM16

FP35

2002-2003

Kenmore

16582

FM16

FM41

2002

Kenmore

16583

FM16

FM32

2002

Kerunore

16584

FM16

FM32

2002

Kenmore

16589

FM16

FM39

2002

Kenmore

16592

FM13

FP32

2002-2003

Kenmore

16593

FM16

FP33

2002-2003

Kenmore

16594

FM17

FP26

2002-2003

Kenmore

16599

FM16

FP30

2002-2003

Kenmore

16602

FP7

FP35

2003

Kenmore

16604

FP7

FP34

2003

Kenmore

16609

FP7

FP29

2003

Kenmore

16692

FM41

FP27

2002-2003

Kenmore

16693

FM41

FP27

2002-2003

Kenmore

16694

FM41

FP2

2002-2003

Kenmore

16699

FM41

FM47

2002

Kenmore

16872

FL4

FM19

2001-2002

Kenmore

16874

FL5

FM18

2001-2002

Kenmore

16879

FL4

FM19

2001-2002

Kenmore

16882

FLS

FL31

2001

Kenmore

16884

FLS

FL32

2001

Kenmore

16889

FL5

FL31

2001

Kenmore

16912

FK39

FM17

2000-2002

Kenmore

16914

FK39

FM17

2000-2002

Kenmore

16919

FK39

FM18

2000-2002
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Serial Number Range for Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

16932

FK39

FM17

2000-2002

Kenmore

16933

FK40

FM17

2000-2002

Kenmore

16934

FK39

FM17

2000-2002

Kenmore

16939

FK40

FM18

2000-2002'

Kenmore

16952

FL42

FM17

2001-2002

Kenmore

16953

FL42

FM17

2001-2002

Kenmore

16954

FL42

FM15

2001-2002

Kenmore

16959

FL33

FM16

2001-2002

Kenmore

16972

FM16

FM52

2002

Kenmore

16973

FM16

FP 6

2002-2003

Kenmore

16974

FM17

FM42

2002

Kenmore

16979

FM17

FP5

2002-2003

Kenmore

16982

FM41

FP33

2002-2003

Kenmore

16983

FM41

FP35

2002-2003

Kenmore

16984

FM41

FP30

2002-2003

Kenmore

16989

FM38

FP34

2002-2003

Kemnore

17012

FR36

FS53

2004-2005

Kenmore

17013

FR36

FS53

2004-2005

Kenmore

17014

FR36

FS49

2004-2005

Kenmore

17019

FR36

FS49

2004-2005

Kenmore

17022

FR36

FS53

2004-2005

Kenmore

17023

FR36

FS53

2004-2005

Kenmore

17024

FR36

FS52

2004-2005

Kenmore

17029

FR36

FS52

2004-2005

Kenmore

17032

FR36

FS53

2004-2005

Kenmore

17033

FR36

FS53

2004-2005

Kenmore

17034

FR36

FS53

2004-2005
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Serial Number Range for Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

17039

FR37

FS53

2004-2005

Kenmore

17052

FR36

FS52

2004-2005

Kenmore

17053

FR37

FS49

2004-2005

Kenmore

17054

FR45

FS51

2004-2005

Kenmore

17059

FR37

FS51

2004-2005

Kenmore

17262

FR37

FS50

2004-2005

Kenmore

17263

FR37

F551

2004-2005

Kenmore

17264

FR38

FS50

2004-2005

Kenmore

17269

FR37

FS51

2004-2005

Kenmore

17282

FR37

FS49

2004-2005

Kenmore

17283

FR38

FS45

2004-2005

Kenmore

17289

FR44

FS49

2004-2005

Kenmore

17342

FP37

FR8

2003-2004

Kenmore

17349

FP37

FR7

2003-2004

Kenmore

17352

FP37

FR34

2003-2004

Kenmore

17354

FP37

FR34

2003-2004

Kenmore

17359

FP37

FR34

2003-2004

Kenmore

17362

FP37

FR35

2003-2004

Kenmore

17363

FP37

FR35

2003-2004

Kenmore

17364

FP37

FR34

2003-2004

Kenmore

17369

FP37

FR34

2003-2004

Kemnore

17372

FP37

FR38

2003-2004

Kenmore

17373

FP37

FR34

2003-2004

Kenmore

17374

FP37

FR34

2003-2004

Kenmore

17379

FP37

FR38

2003-2004

Kenmore

17382

FP38

FR33

2003-2004

Kenmore

17389

FP38

FR32

2003-2004
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Serial Number Range for Class Dishwasher Models
Model

Brand

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

17462

FP37

FR33

2003-2004

Kenmore

17463

FP37

FR34

2003-2004

Kenmore

17464

FP37

FR33

2003-2004

Kenmore

17469

FP37

FR33

2003-2004

Kenmore

17472

FP38

FR32

2003-2004

Kenmore

17473

FP40

, FR31

2003-2004

Kenmore

17474

FP38

FR27

2003-2004

Kenmore

17479

FP38

FR34

2003-2004

Kenmore

17482

FP41

FR34

2003-2004

Kenmore

17483

FP41

FR33

2003-2004

17484

FP42

FR34

2003-2004

17489

FP41

FR33

2003-2004

Kenmore

17502

FM41

FP6

2002-2003

Kenmore

17504

FM41

FPS

2002-2003

Kenmore

17509

FM41

FPS

2002-2003

Kenmore

17512

FM19

FP35

2002-2003

Kenmore

17514

FM19

FP34

2002-2003

Kenmore

17519

FM19

FP35

2002-2003

Kenmore

17532

FM18

FP35

2002-2003

FM19

FP35

2002-2003

Kenmore
Kenmore

Kenmore

t

e

Kemnore

17534

FM19

FP35

2002-2003

Kenmore

17539

FM19

FP35

2002-2003

FM19

FP35

2002-2003

Kenmore
Kenmore

17574

FM19

FP35

2002-2003

Kenmore

17579

FM19

FP35

2002-2003

Kenmore

17582

FM19

FM44

2002

Kenmore

17583

FM18

FM41

2002
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Serial Number Range for Class Dishwasher Models
Brand

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Kenmore

17584

FM19

FM42

2002

Kenmore

17589

FM19

FM43

2002

Kenmore

17592

FM18

FP35

2002-2003

Kenmore

17593

FM19

FP35

2002-2003

Kenmore

17594

FM19

FP34

2002-2003

Kenmore

17599

FM19

FP35

2002-2003

Kenmore

17602

FP7

FP34

2003

Kenmore

17604

FP7

FP34

2003

Kenmore

17609

FP7

FP35

2003

Kenmore

17692

FM41

FP35

2002-2003

Kenmore

17693

FM42

FP35

2002-2003

Kenmore

17694

FM41

FP33

2002-2003

Kenmore

17699

FM41

FP33

2002-2003

Kenmore

74382

F538

FT33

2005-2006

Kenmore

74389

FS38

FT33

2005-2006
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Whirlpool® brand Class Dishwashers - Model Numbers and Serial Number Ranges
*First 6 digits of model number are reported unless otherwise indicated

Serial Number Range for Class Dishwasher Models
Brand

'

Model

Serial Range

Serial Range

Years

Start

End

Manufactured

Whirlpool

DU640XTKQO

FL40

FM25

2001-2002

Whirlpool

DU1048

FS8

FS53

2005

Whirlpool

DU1050

FR27

FS25

2004-2005

Whirlpool

DU1055

FS9

FT1

2005-2006

Whirlpool

DU1100

FR28

FT39

2004-2006

Whirlpool

DU1101

FR23

FS48

2004-2005

Whirlpool

DU1145

FR28

FT50

2004-2006

Whirlpool

DU1148

FR28

FT40

2004-2006

Whirlpool

DUC600

FR38

FS47

2004-2005

Whirlpool

DUL240

FR28

FT50

2004-2006

Whirlpool

DUL300

FL25

FR27

2001-2004

Whirlpool

GU1100

FM50

FR27

2002-2004

Whirlpool

GUllOIXTLBO

FRO6

FRO6

2004

Whirlpool

GU1108

FP8

FR18

2003-2004

Whirlpool

GU1200

FL14

FR27

2001-2004

Whirlpool

GU1500

FL14

FR37

2001-2004

Whirlpool

GU2300XTLB

FR26

FR26

2004

Whirlpool

GU2300XTLQ1

FP47

FP47

2003

Whirlpool

GU2300XTLS3

FR34

FR34

2004

Whirlpool

GU2400

FR28

FT25

2004-2006

Whirlpool

GU2500

FR28

FT25

2004-2006

Whirlpool

GU2548

FR28

FT26

2004-2006

Whirlpool

GU2600

FR26

FS52

2004-2005

Whirlpool

GU3200

FR37

FS29

2004-2005
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Whirlpool

GU3600

FS38

FT3

2005-2006

Whirlpool

GU630X

FP52

FR12

2003-2004

Whirlpool

GU640X

FM49

FP16

2002-2003
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APPENDIX C
Final Approval Order
COURT FILE NUMBER

1603-10241

COURT

COURT OF QUEEN'S BENCH OF
ALBERTA

JUDICIAL CENTRE

EDMONTON

PLAINTIFF

KRISTINA ESSA

DEFENDANT

WHIRLPOOL CORPORATION,
SEARS HOLDINGS
MANAGEMENT CORPORATION,
SEARS ROEBUCK AND CO.,
INC., SEARS CANADA INC.,
WHIRLPOOL CANADA CO., and
WHIRLPOOL CANADA LP
Pursuant to the Class Proceedings
Act, SA 2003, c C-16.5

DOCUMENT

ORDER

ADDRESS FOR SERVICE

RICHARD J. MALLETT

AND CONTACT

James H. Brown & Associates

INFORMATION OF

2400, 10123 — 99 Street

PARTY FILING THIS

Edmonton, AB T5J 3H1

DOCUMENT

Telephone: (780) 428-0088
Facshnilie: (780) 428-7788
DAVID KLEIN and ANGELA
BESPFLUG
Klein Lawyers LLP
400-1385 West 8th Avenue
Vancouver, BC VGH 3V9
Telephone: (604) 874-7171
Facsimilie: (604) 874-7180
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DATE ON WHICH ORDER WAS PRONOUNCED:
LOCATION OF HEARING OR TRIAL:

Edmonton, Alberta

NAME OF JUDGE WHO MADE THIS ORDER:

ON THE APPLICATION of the Plaintiff; and on hearing the submissions of Richard J.
Mallett, counsel for the Plaintiff, and Brad W. Dixon, counsel for the Defendants; and on
reading the pleadings and materials filed, and on being advised that the Plaintiff and others
have entered into an agreement with the Defendants, dated

, 2018 (the

"Settlement Agreement"); and on. being advised that the Plaintiff and the Defendants
consent to this Order;
THIS COURT ORDERS that:
1.

The Settlement Agreement, as attached at Schedule "A", is incorporated into this Order
in its entirety and forms part of this Order, and the definitions in the Settlement Agreement
shall be applied in interpreting this Order.

2.

In the event of a conflict between this Order and the Settlement Agreement, this Order
shall prevail.

3.

The Settlement Agreement is fair, reasonable and in the best interests of the Settlement
Class and is hereby given final approval pursuant to section 35 of the Class Proceedings
Act, SA 2003, c 046.5 and shall be implemented in accordance with its terms and the
terms of this Order.

4.

This Order, including the Settlement Agreement, is binding upon the Parties and on every
Settlement Class Member whether or not the Settlement Class Member claims or receives
monetary compensation or value under the Settlement, unless the Settlement Class
Member opted out before the expiry of the Opt Out Period.

5.

This Order, including the Settlement Agreement, is binding upon each such Settlement
Class Member including those persons who are minors or mentally incapable and the
requirements of Rule 2.11 of the Alberta Rules of Court are dispensed with in respect of
this proceeding.
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6.

The persons listed in the List of Opt-Outs, as attached at Schedule "B" and incorporated
into this Order, have validly exercised their right to opt-out and are not Settlement Class
Members.

7.

Upon the Effective Date, the Releasees are forever, finally and absolutely released by the
Settlement Class Members from the Released Claims.

8.

Upon the Effective Date, Settlement Class Members axe barred from making any claims
or taking or continuing any proceeding arising out of, or relating to, the Released Claims,
except as otherwise expressly provided for in the Settlement Agreement, against any
Releasee or other person, corporation or entity that might claim damages and/or
contribution and indemnity or other relief against any of the Defendants.

9.

This Court will retain continuing jurisdiction over the Settlement for the purposes of
implementing, interpreting and enforcing the Settlement Agreement and this Order subject
to the terms and conditions set out in the Settlement Agreement and this Order.

10.

A payment by the Defendants to Class Counsel for Class Counsels' Fees in the amount of
$600,000.00, plus applicable taxes, is approved and is to be paid by the Defendants within
30 days after the Effective Date.

11.

A payment by the Defendants to Class Counsel for reasonable disbursements incurred by
Class Counsel, in the all-inclusive amount of $90,000.00 is approved and is to be paid by
the Defendants within 30 days after the Effective Date.

12.

On notice to the Court, but without further order of the Court, the Parties to the Settlement
Agreement may agree to reasonable extensions of time to carry out any of the provisions
in the Settlement Agreement.

13.

Any and all claims in the within proceeding made on behalf of Settlement Class Members
in respect of Released Claims shall be and are hereby dismissed against the Defendants
without costs and with prejudice, and any and all other claims in the within proceeding
shall be discontinued and such discontinuance is hereby approved.

14.

This Order may be endorsed in counterpart, electronically or by facsimile.
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THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT:

Signature of Richard J. Mallen
Counsel for the Plaintiff
Signature of Brad W. Dixon
Counsel for the Defendants
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APPENDIX D
Non-Class Dishwashers - Model Numbers and Serial Number Ranges

KitchenAid® brand Non-Class Dishwashers - Model Numbers and Serial Number Ranges
*First 6 digits of model number are reported
Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kitchen Aid

KUDA03

FU14

FY4

2007-2009

Kitchen Aid

KUDB03

FU24

FW5

2007-2008

Kitchen Aid

KUDCO2

FS32

FU7

2005-2007

Kitchen Aid

KUDC03

FU17

F14

2007-2011

Kitchen Aid

KUDC20

FY8

F053

2009-2010

Kitchen Aid

KUDC25

FJ36

FK43

1999-2000

Kitchen Aid

KUDE03

FW14

FY7

2008-2009

Kitchen Aid

KUDE40

FY9

F037

2009-2010

Kitchen Aid

KUDE45

FY22

F041

2009-2010

Kitchen Aid

KUDE60

FY7

F052

2009-2010

Kitchen Aid

KUDE70

FY10

F11

2009-2011

Kitchen Aid

KUDG25

FJ16

FK20

1999-2000

Kitchen Aid

KUDIO2

FS31

FU21

2005-2007

Kitchen Aid

ICUDI25

FJ20

FK28

1999-2000

Kitchen Aid

KUDJ02

FS31

FU9

2005-2007

Kitchen Aid

KUDKO2

FS31

FU13

2005-2007

Kitchen Aid

KUDKO3

FU14

FY8

2007-2009

Kitchen Aid

KUDLO2

FS33

FU21

2005-2007

Kitchen Aid

KUDLO3

FU17

F051

2007-2010

Kitchen Aid

ICUDL40

FY12

F034

2009-2010

Kitchen Aid

KUDM03

F1144

FY8

2007-2009

Kitchen Aid

KUDM25

FJ41

FK25

1999-2000

Brand
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Kitchen Aid

KUDP02

FS33

FU21

2005-2007

Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kitchen Aid

KUDRO2

FT19

FU13

2006-2007

Kitchen Aid

KUDR25

FJ29

FK20

1999-2000

Kitchen Aid

KUDS02

FS32

FU21

2005-2007

Kitchen Aid

KUDS03

FT23

FY8

2006-2009

Kitchen Aid

KUDS25

FJ31

FK43

1999-2000

Kitchen Aid

KUDS30

FY9

F053

2009-2010

Kitchen Aid

KUDS40

FY7

Fll

2009-2011

Kitchen Aid

KUDS50

FY8

F051

2009-2010

Kitchen Aid

KUDT03

FU15

FY8

2007-2009

Kitchen Aid

KUDU02

FS36

FU8

2005-2007

Kitchen Aid

KUDU03

FU11

FY7

2007-2009

Kitchen Aid

KUDV25

F139

FK8

1999-2000

Kitchen Aid

KUDWO2

FS28

FT43

2005-2006

Kitchen Aid

KUDWO3

FU20

FY8

2007-2009

Kitchen Aid

KUDX03

FU18

FY4

2007-2009

Brand
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Kenmore® brand Non-Class Dishwashers - Model Numbers and Serial Number Ranges
*First 5 digits of model number are reported
** All Kenmore® models begin with the prefix "665" or "22"
Serial Number Range for Non-Class Dishwasher Models
Brand

Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

15632

FK35

FP28

2000-2003

Kenmore

15634

FK34

FP28

2000-2003

Kenmore

15637

FK42

FL42

2000-2001

Kenmore

15639

FK35

FP26

2000-2003

Kenmore

15652

FK44

FP11

2000-2003

Kenmore

15654

FK44

FP18

2000-2003

Kenmore

15659

FK44

FP1

2000-2003

Kenmore

15682

FL29

FM41

2001-2002

Kenmore

15684

FL31

FM41

2001-2002

Kenmore

15689

FL29

FM40

2001-2002

Kenmore

15712

FK34

FL3

2000-2001

Kenmore

15714

FK35

FK42

2000

Kenmore

15717

FK35

FK51

2000

Kenmore

15719

FK34

FK50

2000

Ketunore

15722

FK13

FK31

2000

Kenmore

15727

FK13

FK20

2000

Kenmore

15729

FK13

FK18

2000

Kenmore

15732

FK40

FL32

2000-2001

Kenmore

15734

FL3

FL31

2001

Kenmore

15737

FL3

FL28

2001

Kenmore

15739

FL2

FL31

2001

Kenmore

1.5752

FL2

FL29

2001

Kenmore

15754

FL3

FL24

2001

Kenmore

15759

FL2

FL26

2001
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

15762

FL23

FP7

2001-2003

Kenmore

15764

FL23

FP6

2001-2003

Kenmore

15767

FL23

FL29

2001

Kenmore

15769

FL23

FP6

2001-2003

Kenmore

15772

FK1

FK34

2000

Kenmore

15777

FK1

FK32

2000

Kenmore

15779

FJ52

FK33

1999-2000

Kenmore

15782

FP5

FRI2

2003-2004

Kenmore

15784

FP5

FR11

2003-2004

Kenmore

15789

FP5

FR9

2003-2004

Kenmore

15812

F349

FK33

1999-2000

Kenmore

15817

F349

FK35

1999-2000

Kenrnore

15819

FJ50

FK35

1999-2000

Kenmore

15822

FK35

FL4

2000-2001

15824

FK34

FL3

2000-2001

15829

FK36

FL4

2000-2001

Kenmore

15832

FK36

FL3

2000-2001

Kenmore

15834

FK34

FL3

2000-2001

Kenmore

15839

FK36

FL4

2000-2001

Kenmore

15862

FJ52

FK33

1999-2000

Kemnore

15867

FJ52

FK32

1999-2000

Kenmore

15869

FK I

FK33

2000

Kenmore

15898

FJ3 I

F331

1999

Kenmore

15962

FJ50

FK32

1999-2000

Kenmore

15964

MO

FK32

1999-2000

Kenmore

15969

F351

FK32

1999-2000

Kenmore

15 972

F352

FK25

1999-2000

Brand

Kenmore
Kenmore
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

1Vlodels

Start

End

Manufactured

Kenmore

15973

FJ52

FK25

1999-2000

Kenmore

15974

FK1

FK25

2000

Kenmore

15979

F351

FK2,8

1999-2000

Kenmore

15982

F344

FK27

1999-2000

Kenmore

15983

F352

FK27

1999-2000

Kenmore

15984

FK2

FK24

2000

Kenmore

15987

FK2

FK25

2000

Kenmore

15989

FJ38

FK26

1999-2000

Kenmore

16002

FR36

FS34

2004-2005

Kenmore

16003

FR36

FS34

2004-2005

Kenmore

16009

FR38

FS34

2004-2005

Kenmore

16012

FT1

FT33

2006

Kenmore

16014

FT1

FT33

2006

Kenmore

16019

FT1

FT33

2006

Kenmore

16022

FT1

FT33

2006

Kenmore

16023

FT1

FT33

2006

Kenmore

16024

FT1

FT33

2006

Kenmore

16029

FT2

FT33

2006

Kenmore

16032

FT1

FT33

2006

Kenmore

16033

FT1

F134

2006

Kenmore

16034

FT1

FT34

2006

Kenmore

16039

FT1

FT34

2006

Kenmore

16272

FT4

FT9

2006

Kenmore

16332

FR4

FR36

2004

Kenmore

16334

FR10

FR30

2004

Kenmore

16339

FR4

FR36

2004

Kenmore

16632

FK40

FP39

2000-2003

Brand
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Serial Number Range for Non-class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

16634

FK44

FP38

2000-2003

Kenmore

16639

FK40

FP37

2000-2003

Kenmore

16684

FL32

FM31

2001-2002

Kenmore

16712

FK45

2000

Kenmore

16714

FK37

FK44

2000

Kenmore

16719

FK37

FK46

2000

Kenmore

16732

FL4

FL21

2001.

Kenmore

16739

FL4

FL23

2001

Kenmore

16762

FL31

FM52

2001-2002

Kenmore

16764

FL32

FM51

2001-2002

Kenmore

16769

FL31

FM51

2001-2002

Kenmore

16812

FJ51

FK27

1999-2000

Kenmore

16817

FJ51

FK25

1999-2000

Kenmore

16819

FJ51

FK27

1999-2000

Kenmore

16822

FK39

FK52

2000

Kenmore

16824

FK39

FK51

2000

Kenmore

16829

FK39

FK52

2000

Kenmore

16862

FJ48

FK20

1999-2000

Kenmore

16867

F.145

FK23

1999-2000

Kenmore

16869

FJ48

FJ48

1999

Kenmore

16962

FK7

FK28

2000

Kenmore

16964

FK7

FK26

2000

Kenmore

16969

FK8

FK26

2000

Kenmore

17002

FR36

FS34

2004-2005

Kenmore

17003

FR38

FS33

2004-2005

Kenmore

17009

FR36

FS33

2004-2005

Kenmore

17012

FT30

2006

Brand
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

17013

FT2

FT33

2006

Kenmore

17014

FT2

FT32

2006

Kenmore

17019

FT2

FT30

2006

Kenmore

17022

FT1

FT29

2006

Kenmore

17023

FT2

FT33

2006

Kenmore

17024

FT3

FT27

2006

Kenmore

17029

FT1

FT29

2006

Kenmore

17032

FT2

FT34

2006

Kenmore

17033

FT2

FT33

2006

Kenmore

17034

FT3

FT30

2006

Kenmore

17039

FT3

FT29

2006

Kenmore

17332

FR7

FR34

2004

Kenmore

17334

FR12

FR34

2004

Kenmore

17339

FR7

FR34

2004

Kenmore

17752

FL6

FL18

2001

Kenmore

17754

FL6

FL18

2001

Kenmore

17759

FL6

FL18

2001

Kenmore

17772

F346

FK34

1999-2000

Kenmore

17777

FJ45

FK24

1999-2000

Kenmore

17779

F550

FK30

1999-2000

Kenmore

17813

F348

FK30

1999-2000

Kenmore

17822

FL4

FR37

2001-2004

Kenmore

17824

FL3

FL35

2001

Kenmore

17829

FL2

FR37

2001-2004

Kenmore

17842

FR38

FT14

2004-2006

Kenmore

17844

FR41

FT14

2004-2006

Kenmore

17849

FR38

FT14

2004-2006

Brand
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

74383

FT8

FT33

2006

Kenmore

13102K

FY25

F026

2009-2010

Kenmore

13103K

FY28

F026

2009-2010

Kenmore

13104K

FY26

F026

2009-2010

Kenmore

13109K

FY27

F026

2009-2010

Kenmore

13112K

FU32

FY27

2007-2009

Kenmore

13113K

FU38

FY27

2007-2009

Kenmore

13114K

FU37

FY26

2007-2009

Kenmore

13119K

FU38

FY27

2007-2009

Kenmore

13122K

FU38

F026

2007-2010

Kenmore

13123K

FU32

F026

2007-2010

Kenmore

13124K

FU38

F025

2007-2010

Kenmore

13129K

FU38

F026

2007-2010

Kenmore

13132K

FU39

FW26

2007-2008

Kenmore

13133K

FU39

FW27

2007-2008

Kenmore

13139K

FU33

FW26

2007-2008

Kenmore

13152K

FU38

FY18

2007-2009

Kenmore

13153K

FU34

FY18

2007-2009

Kenmore

13154K

FU38

FY9

2007-2009

Kenmore

13159K

FU32

FY18

2007-2009

Kenmore

13163K

FW9

F023

2008-2010

Kenmore

13169K

FW12

F020

2008-2010

Kenmore

13173K

FW8

F237

2008-2012

Kenmore

13182K

FW37

F026

2008-2010

Kenmore

13183K

FW40

F028

2008-2010

Kenmore

13189K.

FW35

F026

2008-2010

Kenmore

13192K

FY19

F025

2009-2010

Brand
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Serial Number Range for Non-Class Dishwasher Models
Years

Raptor/NewGen

Serial Range

Serial Range

Models

Start

End

Manufactured

Kenmore

13193K

FY15

F028

2009-2010

Kenmore

13194K

FY20

F023

2009-2010

Kenmore

13199K

FY19

F025

2009-2010

Kenmore

13206K

FY32

FY44

2009

Kenmore

13212K

F026

F128

2010-2011

Kenmore

13213K

FY39

F129

2009-2011

Kenmore

13219K

F022

F129

2010-2011

Kenmore

13232K

FU43

FW25

2007-2008

Kenmore

13233K

FU40

FW25

2007-2008

Kenmore

13239K

FU39

FW25

2007-2008

Kenmore

13242K

FY39

F128

2009-2011

Kenmore

13243K

FY39

F128

2009-2011

Kenmore

13249K

FY39

F129

2009-2011

Kenmore

13412K

FU38

FW52

2007-2008

Kenmore

13413K

FU38

FW50

2007-2008

Kenmore

13419K

FU38

FW52

2007-2008

Kenmore

13422K

FU38

FW51

2007-2008

Kenmore

13423K

FU38

FW51

2007-2008

Kenmore

13429K.

FU38

FW51

2007-2008

Kenmore

13432K

FU40

FW25

2007-2008

Kenmore

13433K

FU40

F025

2007-2010

Kenmore

13439K

FU40

F026

2007-2010

Kenmore

13442K

FY25

F116

2009-2011

Kenmore

13443K

FY25

F116

2009-2011

Kenmore

13444K

FY25

F16

2009-2011

Kenmore

13449K

FY25

F16

2009-2011

Kenmore

13452K

FY25

F038

2009-2010

Brand
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

13453K

FY43

F038

2009-2010

Kenmore

13459K

FY27

F038

2009-2010

Kenmore

13462K

FY17

F119

2009-2011

Kenmore

13463K

FY17

F119

2009-2011

Kenmore

13469K

FY15

F119

2009-2011

Kenmore

13482K

FY15

F119

2009-2011

Kenmore

13483K

FY17

F115

2009-2011

Kenmore

13484K

FY17

F120

2009-2011

Kenmore

13489K

FY17

F117

2009-2011

Kenmore

13552K

FU33

FY27

2007-2009

Kenmore

13559K

FU34

FY27

2007-2009

Kenmore

13562K

FU34

FW50

2007-2008

Kenmore

13569K

FU34

FW51

2007-2008

Kenmore

13572K

FU27

FY17

2007-2009

Kenmore

13573K

FU27

FY18

2007-2009

Kenmore

13579K

FU27

FY18

2007-2009

Kenmore

13582K

FU27

FYI

2007-2009

Kenmore

13583K

FU27

FY3

2007-2009

Kenmore

13589K

FU27

FW50

2007-2008

Kenmore

13592K

FT15

FY28

2006-2009

Kenmore

13593K

FT15

FY28

2006-2009

Kenmore

13594K

FT17

FY27

2006-2009

Kenmore

13599K

FT15

FY28

2006-2009

Kenmore

13672K

FT34

FU34

2006-2007

Kenmore

13673K

FT34

FU33

2006-.2007

Kenmore

13679K

FT36

FU37

2006-2007

Kenmore

13682K

PU6

FU25

2007

Brand
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

13683K

FU5

FU24

2007

Kenmore

13689K

FU6

FU22

2007

Kenmore

13712K

FT34

FU21

2006-2007

Kenmore

13719K

FT34

FU27

2006-2007

Kenmore

13722K

FT34

FW7

2006-2008

Kenmore

13723K

FT34

FW5

2006-2008

Kenmore

13724K

FT34

FW8

2006-2008

Kenmore

13729K

FT34

FW6

2006-2008

Kenmore

13732K

FT34

FY18

2006-2009

Kenmore

13733K

FT34

FY18

2006-2009

Kenmore

13734K

FT35

FY18

2006-2009

Kenmore

13739K

FT34

FY18

2006-2009

Kenmore

13742K

FT34

F119

2006-2011

Kenmore

13743K

FT34

F119

2006-2011

Kenmore

13744K

FT35

F119

2006-2011

Kenmore

13749K

FT30

F120

2006-2011

Kenmore

13752K

FT7

FU37

2006-2007

Kenmore

13753K

FT7

FU36

2006-2007

Kenmore

13754K

FT7

FU37

2006-2007

Kenmore

13759K

FT7

FU36

2006-2007

Kenmore

13762K

FT7

FU37

2006-2007

Kenmore

13763K

FT7

FU37

2006-2007

Kenmore

13 764K

FT7

FU36

2006-2007

Kenmore

13769K

FT7

FU37

2006-2007

Kenmore

13772K

FT7

FU36

2006-2007

Kenmore

13773K

FT7

FU37

2006-2007

Kenmore

13779K

FT7

FU36

2006-2007

Brand
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Serial Number Range for Non-Class Dishwasher Models
Brand

Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

13782K

FT9

FW27

2006-2008

Kenmore

13783K

FT8

FW26

2006-2008

Kenmore

13785K

FT10

FU42

2006-2007

Kenmore

13789K

FT4

FW25

2006-2008

Kenmore

13792K

FT10

FU34

2006-2007

Kenmore

13793K

FT8

FU36

2006-2007

Kenmore

13794K

FT10

FU36

2006-2007

Kenmore

13799K

FT10

FU34

2006-2007

Kenmore

13812K

FT34

FU20

2006-2007

Kenmore

13819K

FT34

FU20

2006-2007

Kenmore

13822K

. FT34

FU49

2006-2007

Kenmore

13823K

FT35

FU48

2006-2007

Kenmore

13824K

FT37

FU49

2006-2007

Kenmore

13829K

FT35

FU49

2006-2007

Kenmore

13832K

FT35

FW48

2006-2008

Kenmore

13833K

FT34

F038

2006-2010

Kenmore

13834K

FT34

FW44

2006-2008

Kenmore

13839K

FT34

F13

2006-2011

Kenmore

13842K

FT34

FW51

2006-2008

Kenmore

13843K

FT34

FW51

2006-2008

Kenmore

13844K

FT35

FW51

2006-2008

Kenmore

13849K

FT35

FW51

2006-2008

Kenmore

13852K

FT12

FU34

2006-2007

Kenmore

13853K

FT12

FU34

2006-2007

Kenmore

13854K

FT13

FU36

2006-2007

Kenmore

13859K

FT12

FU36

2006-2007

Kenmore

13862K

FT11

FU32

2006-2007
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Serial Number Range for Non-Class Dishwasher Models
Brand

Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Kenmore

13863K

FT12

FU38

2006-2007

Kenmore

13864K

FT13

FU27

2006-2007

Kenmore

13869K

FT12

FU32

2006-2007

Kenmore

13873K

FT31

FW6

2006-2008

Kenmore

13882K

FW23

FY40

2008-2009

Kenmore

13883K

FW25

FY39

2008-2009

Kenmore

13889K

FW25

F09

2008-2010

Kenmore

13892K

FW38

F123

2008-2011

Kenmore

13893K

FW39

F123

2008-2011

Kenmore

13899K

FW36

F123

2008-2011

Kenmore

13933K

F028

F11

2010-2011

Kenmore

I 7742K

F03

F249

2010-2012

Kenmore

17749K

F251

2009-2012

Kenmore

17762K

FT16

2006-2009

Kenmore

17769K

FT15

2006-2009

Kenmore

74362K

FR44.

2004-2006

Kenmore

74363K

FS6

FT13

2005-2006

Kenmore

74364K

FS39

FTI3

2005-2006

Kenmore

74369K

FR44

FT13

2004-2006
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Whirlpool@ brand Non-Class Dishwashers - Model Numbers and Serial Number Ranges
*First 6 digits of model number are reported
Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Whirlpool

DP1040

FY51

F242

2009-2012

Whirlpool

DP920P

FJ4O

FLIT

1999-2001

Whirlpool

DP940P

FL15

FOI

2001-2010

Whirlpool

DU1000

F135

FL14

1999-2001

Whirlpool

DU1010

FY46

F149

2009-2011

Whirlpool

DU1014

F02

F151

2010-2011

Whirlpool

DU1015

F02

F150

2010-2011

Whirlpool

DU1030

FY46

F147

2009-2011

Whirlpool

DU1048

FS50

FT51

2005-2006

Whirlpool

DU1055

FS50

F150

2005-2011

Whirlpool

DU1061

FU I 0

FWII

2007-2008

Whirlpool

DU1100

FS50

FW52

2005-2008

Whirlpool

DU1101

FT7

FW44

2006-2008

Whirlpool

DUI145

FS50

FY2

2005-2009

Whirlpool

DU1148

FS50

FW49

2005-2008

Whirlpool

DU1300

FW50

F131

2008-2011

Whirlpool

DU1301

FY6

F131

2009-2011

Whirlpool

DU1345

FY5

F131

2009-2011

Whirlpool

DU600P

FL49

FR27

2001-2004

Whirlpool

DU620P

FL42

FR13

2001-2004

Whirlpool

DU915P

FR27

F02

2004-2010

Whirlpool

DU920P

F335

FL12

1999-2001

Whirlpool

DU925S

F12

FL12

1999-2001

Whirlpool

DU929P

FJ41

FK9

1999-2000

Whirlpool

DU930P

FR27

F01

2004-2010

Brand
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Serial Number Range for Non-Class Dishwasher Models
Raptor/NewGen

Serial Range

Serial Range

Years

Models

Start

End

Manufactured

Whirlpool

DU931S

FK9

FL13

2000-2001

Whirlpool

DU940P

FL14

FM2

2001-2002

Whirlpool

DU941P

FL34

FR27

2001-2004

Whirlpool

DU943P

FL35

FR26

2001-2004

Whirlpool

DU945P

FL25

FO I

2001-2010

Whirlpool

DU948P

FL25

FT50

2001-2006

Whirlpool

DU950P

FL25

FR29

2001-2004

Whirlpool

DU951P

FL48

FR27

2001-2004

Whirlpool

DU96OP

FL15

FPI2

2001-2003

Whirlpool

DUC600

FT4

FT49

2006

Whirlpool

DUL140

FR27

FT49

2004-2006

Whirlpool

DUL200

FL25

FR26

2001-2004

Whirlpool

DUL240

FS51

FW26

2005-2008

Whirlpool

GU2200

FT26

FW32

2006-2008

Whirlpool

GU2275

FW23

F143

2008-2011

Whirlpool

GU2300

FU18

F132

2007-2011

Whirlpool

GU2370

FU18

FW29

2007-2008

Whirlpool

GU2451

FT26

FW26

2006-2008

Whirlpool

GU2455

FT26

FW38

2006-2008

Whirlpool

GU-2475

FW23

F131

2008-2011

Whirlpool

GU2600

FS50

FT26

2005-2006

Whirlpool

GU2700

FT26

FW38

2006-2008

Whirlpool

GU2800

FW27

F130

2008-2011

Whirlpool

GU3000

F038

F140

2010-2011

Whirlpool

GU3200

FS31

F140

2005-2011

Whirlpool

01.13600

FS38

F129

2005-2011

Whirlpool

GU940S

FJ33

FL22

1999-2001

Brand
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APPENDIX E
Notice of Certification and Settlement

If you purchased or owned a dishwasher
manufactured by Whirlpool, you may qualify for
benefits and compensation from a class action
settlement.
Includes the following brands: KitchenAla, Kenmore®, and
Whirlpool®
The Alberta Court of Queen's Bench authorized this Notice, This is not a solicitation from a lawyer.
vvww.DishwasherSettlement,com
0

A Settlement has been reached in a class action lawsuit against Whirlpool
Corporation ("Whirlpool"), Sears Holdings Management Corporation ("Sears
Holdings"), and Sears, Roebuck and Co., Inc. ("Sears"), Sears Canada Inc. ("Sears
Canada"), Whirlpool Canada Co. ("Whirlpool Canada") and Whirlpool Canada LP
("Whirlpool Canada LP") (together, the "Defendants") regarding certain
dishwashers manufactured between October 2000 and January 2006_("Class
Dishwashers"). Whirlpool has also agreed to provide additional benefits to owners
of certain other dishwashers — manufactured between 1998 and 2012 — that
observed or experienced smoke, flames, fumes, sparks, or electrical arcing from
the control console area/electronic control board of their dishwasher (an
"Overheating Event").
If you are included in the Settlement, you may qualify for a variety of benefits
including a rebate on the purchase of a new dishwasher, and reimbursement for
expenses incurred due to past or future dishwasher Overheating Events.

0

If you are the purchaser or owner of a Class Dishwasher, your legal rights are
affected whether you act or don't act. Read this notice carefully.

VANOI: 4951636: vl I
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::

UBMIT A CLAIM FOR

The only way to get a rebate for the purchase of a new
dishwasher or reimbursement for the repair or replacement of

. padline::'[DATE)
.,

a dishwasher that may have overheated.
If you are the purchaser or owner of a Class Dishwasher, this
is the only option that allows you to ever be part of another
lawsuit against the Defendants about the legal claims resolved

• eaOlitie.:' bAt

. by this Settlement relating to Class Dishwashers. If you opt out
.' of this Settlement, you will not be able to get benefits from it.

,0'.CL

The only way to tell the Court that you do not like something

,, pa0100::IPAT

about the Settlement.

ATTEND T4 itlEARIN
Ask to speak in the Court about the fairness of the Settlement.

If you do nothing, you will not receive a new dishwasher rebate,
or reimbursement for a past or future dishwasher Overheating
pp.N THIN

Event, and you will give up your right to ever be part of another
lawsuit against Defendants about the legal claims resolved by
,,. this Settlement relating to Class Dishwashers.

e These rights and options are explained in this Notice.
e The Court in charge of this case still has to decide whether to finally approve the
Settlement. Benefits will be issued if the Court finally approves the Settlement and
after any appeals are resolved. Please be patient.
BASIC INFORMATION

The Alberta Court of Queen's Bench authorized this notice because you have a right
to know about the proposed Settlement of this class action lawsuit and about all of
your options, before it decides whether to give final approval to the SettleMent. This
notice explains the lawsuit, the Settlement, your legal rights, what benefits are
available, and who may qualify for them.
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The Alberta Court of Queen's Bench is overseeing this class action and the
Settlement. The case is known as Essa v. Whirlpool Corporation, Court of Queen's
Bench of Alberta, Action No. 1603-10241. The person who sued is called "the Plaintiff'
and the companies she sued, Whirlpool, Whirlpool Canada, Sears Holdings, Sears
and Sears Canada, are called "the Defendants."

ev``trs
If you received this notice in the mail, the Defendants' records indicate that you may
have purchased or owned a Whirlpool®, KitchenAid®, or Kenmore® brand
dishwasher that was manufactured by Whirlpool between October 2000 and January
2006 and was equipped with an electronic control board ("ECB") designated by
Whirlpool as a "Rush" ECB or a "Rushmore" ECB. These specific dishwashers are
referred to as the "Class Dishwashers" throughout this Notice.

The lawsuit claims that the Class Dishwashers contain defects that may cause the
ECB to overheat, ignite, or emit smoke, sparks, or fumes and stop working (an
Overheating Event). The lawsuit further claims that the Defendants breached
warranties, were negligent, and violated provincial consumer protection statutes in
connection with the manufacture and sale of the Class Dishwashers.
The Defendants deny that there is any defect in the Class Dishwashers or that the
Class Dishwashers pose any unreasonable safety or fire hazard to consumers. The
Defendants also deny that they violated any law or engaged in any wrongdoing,
The Settlement does not include personal injury or property damage claims other than
damages to the Dishwasher itself. The Settlement does not release any of these
claims.

In a class action, one or more people called "Class Representatives" or "Plaintiffs" (in
this case, Kristina Essa) sue for all people who have similar claims. Together, these
people are called a "Settlement Class" or "Class Members." One court resolves the
legal issues for ail Class Members, except for those who exclude themselves from the
Settlement Class by opting out.
.011
The Court did not decide which side was right or whether the Class Dishwashers are
defective. Instead, both sides agreed to a Settlement to avoid the costs and risks of
further litigation and provide benefits to Class Members, The Settlement does not
mean that a Court found that the Defendants broke any laws or did anything wrong.
The Class Representative and the lawyers representing her (called "Class Counsel")
believe that the Settlement is in the best interests of all Class Members.
THE SETTLEMENT CLASS—WHO IS INCLUDED
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The Settlement Class includes all residents in Canada who either: (a) purchased a
new Class Dishwasher; (b) acquired a Class Dishwasher as part of the purchase or
remodel of a home; or (c), received as a gift a new Class Dishwasher manufactured
between October 2000 and January 2006. The Settlement Class consists of two
subclasses, the "Past Overheating Subclass" and the "Future Overheating Subclass."
The Past Overheating Subclass includes Settlement Class Members who
experienced an Overheating Event within 12 years after the purchase date of the
Class Dishwasher, but before ffitgOtstOtt*:#41E40t4]. The Future Overheating
Subclass includes Settlement Class Members who, within 10 years after the purchase
.
of
date of the Class Dishwasher or within 2 years after [1:6Sert:
whichever is later, experience an Overheating Event.
In addition, as part of the Settlement Whirlpool has agreed to provide benefits to
owners of certain other Whirlpool-manufactured dishwashers that are not Class
Dishwashers if they have experienced, or will in the future experience, an Overheating
Event. A list of the model and serial numbers of those other dishwashers is posted
on the settlement website, at www.DishwasherSettlement.com, If you owned one of
these dishwashers and experienced an Overheating Event within 10 years of the
Purchase, or within 2 years of the date of this Notice, whichever is later, you may be
eligible to receive full reimbursement of costs incurred to repair or up to $300 if you
replaced the dishwasher, or to receive a cash payment of $100 or .a 30% rebate off
the price of a new Whirlpool-manufactured dishwasher, If you experience an
Overheating,Event in one of these non-Class dishwashers, please contact Whirlpool
at 100).00M. Additional information about the compensation available is also
provided in the answer to Question 35.

To determine if you are a Class Member, you need to verify that your Class Dishwasher
model number and serial number is included in the Settlement. Using the model
number and serial number, you verify whether you are Included by comparing your
information to a list of qualifying Class Dishwashers that has been provided at the
Settlement Administrator's website, vvvvw,DishwasherSettlement.corn.

The following are net included in the Settlement Class: (1) officers, directors, and
employees of the Defendants and their parents and subsidiaries; (2) insurers of
SettleMent Class Members; and (3) subrogees (someone who has assumed the rights
of another person) or all entities that claim to be subrogated to the rights of Settlement
Class Members.

THE SEll MEW BENERIS—WHAT You GET IF You QUALIFY
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The Settlement provides cash rebates, reimbursement for Class Dishwasher repairs
or replacements due to an Overheating Event, cash payments for Future Overheating
Events, and replacement part box stickers that advise Whirlpool- and Sears-authorized
Service Technicians and Class Members that customer benefits are available upon
verification that an Overheating Event has occurred, and that the Service Technician
should contact Whirlpool for authorization.
In addition, Whirlpool has agreed to provide these same benefits to owners of certain
other Whirlpool-manufactured dishwashers—dishwashers that are not Class
Dishwasher and therefore not otherwise included in the Settlement—that have or will
in the future experience an Overheating Event. A list of the model and serial numbers
website, at
of these dishwashers
is
posted on the Settlement
www.DishwasherSettlement.com.

Cash Rebates. All members of the Settlement Class are eligible to receive a cash
rebate from Whirlpool upon purchase of a new KitchenAid®, Kenmore®, or Whirlpool@
brand dishwasher. The rebate for the purchase of new Whirlpool@ or Kenmore® brand
dishwashers will be 10% off the retail purchase price (excluding sales taxes, delivery
fees, and installation charges), unless you received a notice prequalifying you for an
enhanced rebate of 15% based on your Class Dishwasher's repair history (described
below). The rebate for the purchase of new KitchenAid® brand dishwashers will be
15% off the retail purchase price (excluding sales taxes, delivery fees, and installation
charges), unless you received a notice prequalifying you for an enhanced rebate of
20% based on your Class Dishwasher's repair history (described below). Rebates may
be used in addition to or incremental to any other sales promotion that Whirlpool,
Sears, or any retailer or seller offers towards a new dishwasher. Each Class Member
is entitled to one rebate for each Class Dishwasher purchased or owned. For example,
if you bought two Class Dishwashers, you are eligible to receive two rebates. You do
not need to still possess the dishwasher to receive the rebate.

Enhanced Rebate to Class Members Who Experienced Repair of a Thermal CutOff ("TCO") Device: If you experienced a repair to the Thermal Cut-Out ("TCO")
device of your Class Dishwasher, you are entitled to an enhanced rebate of 15% off
the retail purchase price (excluding sales taxes, delivery fees, and installation charges)
of a new Kenmore®, or brand dishwasher or 20% off the retail purchase price
(excluding sales taxes, delivery fees, and installation changes) of a new KitchenAid®
brand dishwasher. Each Class Member is entitled to one rebate for each Class
Dishwasher purchased that experienced a TCO repair regardless of the number of
TCO repairs experienced.

To be eligible under the rebate program, you are required to register for the rebate
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program by the Claims Deadline of5MMA:r.7177: .„ A rebate form will be
mailed to you within 30 days after the Claims Deadline or Effective Date, whichever is
later. Mail your completed rebate form and proof of purchase to the Settlement
Websits,
the
Settlement
online
on
or
submit
it
Administrator
www.DishwasherSettlement.com. Completed rebate forms and proof of purchase are
due no later than 150 days after the Claims Deadline or Effective Date, whichever is
later. Thus, you will have five months to make an eligible purchase and submit the
rebate form to the Settlement Administrator.

If your Class Dishwasher experienced an Overheating Event, you may be entitled to
reimbursement for qualifying repairs or replacements. To qualify for a reimbursement,
there must be sufficient documentary proof (such as entries in Whirlpool's or Sears
Canada's databases, service tickets, service receipts, or service company records)
that within 12 years after Purchase: (a) your Class Dishwasher experienced an
Overheating Event; and (b) you repaired or replaced the Class Dishwasher because of
the Overheating Event. Prequalified Class Members (Class Members that received a
notice with a pre-printed unique claim identification number that begins with the number
"2") do not need to submit documentation to support their claim.
Reimbursement for Paid Quail i
e a.rs: if you are a Prequalified Class
Member, or if you provide sufficient documentary proof that you actually paid some
out-of-pocket Cost for a Qualifying Repair (parts or labour), you will be reimbursed
for the amount that documentary proof shows you paid for parts and labour, up to
the full cost of the Qualifying Repair. If you provide sufficient documentary proof of
a paid repair, but the proof does not show the amount paid, you will receive $200.
Reimbursement for Paid Qualifyinq Replacements: If you are a Prequalified Class
Member, or if you provide sufficient documentary proof that you paid for a
replacement dishwasher as a result of an Overheating Event, Whirlpool will
reimburse the out-of-pocket costs paid up to $300 for a Whirlpool-built replacement
dishwasher (e.g., a KitchenAid®, Kenmore®, Whirlpool®, or Maytag( -brand
dishwasher) and up to $200 for a non-Whirlpool replacement dishwasher.
Class Members who already received compensation or a voluntary benefit from
Whirlpool or Sears will not receive a double payment; only previously unreimbursed
expenses will be compensated.

You will have up to
Form for a Settlement payment for a past Overheating Event.

o submit a Claim

_!vent:
If you are member of the Settlement Class and you experience an OverheatingEvent
within 10 years after Purchase of your Class Dishwasher, or within 2 years after
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0.01460:1*41, whichever is later, you should contact the Settlement Administrator
to report the Overheating Event. You will be eligible to receive either a $100 cash
payment or a 30% rebate off the purchase price of your choice of a new KitchenAide,
Kenmore®, or Whirlpool° brand dishwasher. To receive a cash payment as a Future
Overheating Subclass Member, you will be required to sign a short release form.

All claims for future Overheating Events by Settlement Class Members must be
submitted within 120 days after the Overheating Event has occurred, and the
Overheating Event must itself occur by no later than 10 years after Purchase of your
Class Dishwasher, or within 2 years after tiigeit
whichever is later.

In addition to the compensation listed above, Whirlpool will affix a sticker to the
individual parts boxes containing replacement service parts for Rushmore and Rush
electronic control boards. The sticker will advise Whirlpool- and Sears-authorized
Service Technicians and Class Members who have experienced an Overheating Event
that they may be entitled to a customer benefit upon verification that an Overheating
Event has occurred, and that the Service Technician should contact Whirlpool in that
regard for authorization.
How TO GET BENEFITS--SURMI1TING A CLAIM FORM

If you qualify, you may receive a benefit for each Class Dishwasher that you purchased
or received, You must submit a separate Claim Form for each Class Dishwasher. If
you bought one Class Dishwasher and experienced an Overheating Event, you are
entitled to make a claim for both a cash rebate off the purchase of a new dishwasher
and a cash reimbursement payment for a Qualifying Repair or Qualifying Replacement.

You must complete and submit a Claim Form by
either online or via Canada
Post. Claim Forms are available for download and submission at
vvww.DishwasherSettkarrient.com: They also are ava►lable by contacting the Settlement
Administrator at rp..#03:40):(bWri or NittC7
or by writing a letter to the
1,
Dishwasher Settlement Claims Administrator,

You must complete and submit a Claim Form, including requested documentation, by

Amigi either online or via Canada Post. Claim Forms are available for download and
submission at vvww.DishwasherSettlement.coml by calling (_h ?tt,or writing
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to info.dishwashersettlement.com or to the Dishwasher Settlement Administrator,

If you have a Class Dishwasher Overheating Event in the future, you must complete
and submit a Claim Form online or via Canada Post within 120 days after your
Dishwasher overheated and no later than 10 years after Purchase of your Class
Dishwasher, or within 2 years after jiWitft*NOti*OAtej, whichever is later, Claim
Forms are available for download and submission at wwmDishwasherSettlement,com,
by calling [INIOnkiftibeit or writing, to rnfo a dishwashersettlement corn or to the
Dishwasher Settlement Administrator, t's

Unless you opt out, you are staying in the Settlement Class* If the Settlement is
approved and becomes final, all of the Court's orders will apply to you and legally bind
you. Generally, that means you won't be able to sue, continue to sue, or be part of any
other lawsuit against the Defendants or other released parties ("Releasees") for the
legal issues and claims resolved by this Settlement. Personal injury claims or claims
for damage to property other than to the Dishwasher itself are not affected or
released by this Settlement. The specific rights you are giving up are called Released
Claims (see Question 22).
IMOT,Ii
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The claims that you are releasing, the "Released Claims," are all claims for economic
loss relating to the use and performance of the Class Dishwashers, arising out of the
Settlement Class Members' purchases or uses of the Class Dishwashers, The
released parties, also called "the Releasees," are the Defendants, together with their
respective predecessors and successors in interest, parents, subsidiaries, affiliates,
and assigns; (b) each of their respective past, present, and future officers, directors,
agents, representatives, servants, employees, lawyers, and insurers; and (c) all
distributors, retailers, and other entities who were or are in the chain of design, testing,
manufacture, assembly, distribution, marketing, sale, installation, or servicing of the
Class Dishwashers. The Settlement is expressly intended to cover and include all such
claims, actions, and causes of action for economic losses or damages dealing
whatsoever with the Class Dishwashers, However, the Released Claims do not
include any claims for property damage, other than to the Dishwasher itself, or
personal injury.
The complete Settlement Agreement describes the Released Claims in necessary
legal terminology. Please read it carefully. A copy of the Settlement Agreement is
available at www.DishwasherSettlement.com, If you have questions about the
Released Claims or what they mean, you can talk to the lawyers at one of the law firms
listed below for free or you can, of course, talk to your own lawyer at your own expense.
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THE LAWYERS REPRESENTING You AND THE SE► 1LEIVIENT CLASS

Yes. The Court appointed Klein Lawyers LLP, James H. Brown & Associates and
Higgerty Law, as Class Counsel, to represent you and other Class Members in this
class proceeding. Together these law firms are called Class Counsel. You may ask
questions of Class Counsel about the Action and the Settlement and will not be
charged for this information. If you want to retain your own lawyer, you may hire one at
your own expense.

Glass Counsel will ask the Court to award them up to $600,000 plus applicable taxes
(CST and PST) for Class Counsels' fees, plus reimbursement of the litigation expenses
and costs they incurred in the amount of $90,000. If approved, Whirlpool will separately
pay these fees, costs and expenses. These amounts will not reduce the amount of
benefits available to Class Members. In addition, the Defendants also have agreed to
pay the Settlement Administrator's expenses, including the costs of mailing the
Settlement Notices and distributing any payments owed to Settlement Class Members
as part of the Settlement,
OPTING OUT OF THE CLASS ACTION
If you want to keep the right to sue or continue to sue Defendants about the legal claims
in this lawsuit relating to Class Dishwashers, and you don't want to receive benefits
from this Settlement, you must take steps to opt out of the Class Action,

To opt out of the Class Action, you Must complete and send to the Settlement
Administrator an Opt-Out Form available at www.DishwasherSettlement.com or a letter
stating; "I want to opt out of the Settlement Class in Essa v. Whirlpool Corporation,
Court of Queen's Bench of Alberta, Action No. 1603-1024". Your Opt-Out Form or letter
must include your full name, current address, date of birth, your signature, and the date
you signed it. To be valid, your Opt-Out Form must be sent to. the, Settlement
Administrator at the address below with a postmark no later than
a.
Settlement Administrator
P.O. Box [ADDRESS]
-XXXX

No. If you opt out, you are telling the Court that you don't want to be part of the Settlement
Class in this Settlement. You can only get Settlement benefits if you stay in the Settlement
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Class and submit a valid Claim Form for benefits as described above,

No. Unless you opt out, you are giving up the right to sue the Defendants for the claims
that this Settlement resolves and releases (see Question 22). You ►must opt out from this
Settlement Class to start or continue with your own lawsuit or be part of any other lawsuit,
OBJEONG TO THE SETTLEMENT

You can tell the Court if you don't agree with the Settlement or any part of it.

If you do not exclude yourself from the Settlement, you may object to it. You can give
reasons why you think the Court should not approve it, The Court will consider your
views before making a decision. To do so, you or your lawyer must provide a written
objection and supporting papers. Your objection must contain: (1) the name of this
lawsuit (Essa v. Whirlpool Corporation, Court of Queen's Bench of Alberta, Action No,
1603-10241); (2) your full name and current address; (3) whether you bought, own or
owned a KitchenAid®, Kenmore®, or Whirlpool® brand Dishwasher manufactured
between October 2000 and January 2006; (4) the serial number and model number of
your Dishwasher; (5) the specific reasons for your objection; (6) any evidence and
supporting papers (including, but not limited to, all briefs, written evidence, and
declarations) that you want the Court to consider in support of your objection; (6) your
signature; (7) the date of your signature; and (8) if you plan to appear and speak at the
Final Approval Hearing, on your own or through your own lawyer, a statement
indicating that it is your intention to appear at the Final Approval Hearing.
You must mail your written objection to the Settlement Administrator at the address
shown below. The Settlement Administrator will provide it to Class Counsel and to the
Defendants for filing with the Court before the Final Approval Hearing:

Your written objection must be mailed with a postmark no later than

Objecting is simply telling the Court that you don't like something about the Settlement.
You can object only if you stay in the Settlement Class (do not opt out). Opting out is
telling the Court that you don't want to be part of the Settlement Class. If you opt out,
you cannot object because the Settlement no longer affects you.
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THE FINAL APPROVAL HEARING
The Court will hold a Final Approval Hearing to decide whether to approve the
Settlement. You may attend and you may ask to speak at the hearing, but you don't
have to.

The Court will hold a Final Approval
at the Alberta Court
of Queen's Bench, of
T2P 6P7,
„
to: (a) approve the settlement as fair and reasonable and in the best interests of the
class; and (b) approve Class Counsels' fees and disbursements. If there are objections,
the Court will consider them. The Court will listen to people who have asked to speak
at the hearing (see Question 28). This hearing may be continued or rescheduled by
the Court without further notice to the Settlement Class.

No. Class Counsel is working on your behalf and will answer any questions the Court
may have about the Settlement. But, you are welcome to come at your own expense.
If you the an objection to the Settlement, you don't have to come to Court to talk about
it. As long as you provided your written objection on time, signed it and provided all of
the required information (see Question 28) the Court will consider it. You may also pay
your own lawyer to attend, but it's not necessary,

Yes. You may ask the Court to speak at the Approval Hearing. To do so, you must
provide to the Settlement Administrator a written notice of your intent to appear at the
Final Approval Hearing in Essa v. Whirlpool Corp. et el" You must include your name,
address, telephone number, and signature. If you plan to have your own lawyer speak
for you at the hearing, you must also include the name, address and telephone number
of the lawyer who will appear. See question 28.
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IF You Do NOTHING

If you do nothing, you won't get any benefits from this Settlement. If the Court approves
the Settlement, you will be bound by its terms, and you will give up your right to start a
lawsuit, continue with a lawsuit, or be part of any other lawsuit against Defendants and
the other Releasees about the legal issues or claims resolved and released by this
Settlement relating to Class Dishwashers.
GETTING MORE INFORMATION

This Notice summarizes the Settlement. More details are in the Settlement Agreement,
available at www,DishwasherSettlement.cem, If you have questions you may contact
info@dishwashersettlement.corn, or
the Settlement Administrator at
wish to communicate directly with
Class
Counsel's
websites.
If
you
or
visit
ME-],
[, ;
address
or phone number listed on their
the
Class Counsel, you may contact them at
website.

rommi,

As part of the settlement Whirlpool has also agreed to provide benefits to owners of
certain other Whirlpool-manufactured dishwashers who have experienced, or who will
in the future experience, an Overheating Event. A list of those other dishwasher model
website,
at
posted
on
the
settlement
is
numbers
serial
and
www.DishwasherSeftlement.com,
Benefits to For Past Overheating Event
If your dishwasher experienced an Overheating Event (damage to the ECB causing it
to overheat, ignite, or emit smoke, sparks, or fumes and stop working) in the past within
12 years of Purchase of the dishwasher, you may be entitled to reimbursement for
amounts you paid to repair or replace the dishwasher. To qualify for any compensation
described in this section, you must provide sufficient documentary proof that within 12
years after Purchase: (a) your dishwasher experienced an Overheating Event, and (b)
that you repaired or replaced the dishwasher because of the Overheating Event,
Sufficient documentary proof that you experienced an Overheating Event includes a
claim form declaration that you experienced an Overheating Event within 12 years after
Purchase of your dishwasher. Sufficient documentary proof that you repaired or
replaced your dishwasher due to an Overheating Event includes entries in Whirlpool's
or Sears' databases, service tickets, service receipts, or service company records.
Prequalified Owners need not submit documentation supporting a claim. You are
prequalified if you received a notice with a pre-printed unique claim identification
number that begins with the number "2".
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Reimbursement for Paid Qualifying Repairs: If you received a notice informing you
that you are a Prequalified Owner, or if you provide sufficient documentary proof that
you actually paid some out-of-pocket cost for a Qualifying Repair, you will be
reimbursed for the amount that documentary proof shows you paid for parts and labour,
up to the full cost of the Qualifying Repair. If you provide sufficient documentary proof
of a paid repair, but the proof does not show the amount paid, you will receive $200,00.
Reimbursement for Paid OualifyiReplacements: If you received a notice informing
you that you are a Prequalified Owner, or if you provide sufficient documentary proof
that you paid for a replacement dishwasher as a result of an Overheating Event,
Whirlpool will reimburse the out-of-pocket costs paid up to $300 for a Whirlpool-built
replacement dishwasher (e.g,, a Whirlpool®, KitchenAide, Kenmore®, or Maytag®
brand dishwasher) and up to $200 for a non-Whirlpool replacement dishwasher,
Dishwasher owners who already received compensation or received a voluntary
benefit from Whirlpool or Sears will not receive double payment; only previously
unreimbursed expenses will be reimbursed,
Deadline to Submit Claim ,Forrns for Reimbursement for a Past Overheating
to submit a
Event. Y-60400:4210tgthtglai610604fiffekiL.
Claim Form for a settlement payment for a past Overheating Event,
compensation for Fa turepverheating Events: If your dishwasher experiences an
Overheating Event within 10 years after Purchase, or within 2 years after ttoajA
110kite whichever is later, you should contact the Settlement Administrator or
call Whirlpool at #0,06.&10ii to report the Overheating Event, You will be eligible to
receive either a $100 cash payment or a 30% rebate off the purchase price of a new
KitchenAid-, Kenmore-, or Whirlpool-brand dishwasher, at your option. To receive a
cash payment or rebate for a future Overheating Event, you will be required to sign a
short release form.
Deadttine to Submit a Claim for Future Overheatinp Events: All claims for future
Overheating Events must be submitted within 120 days after the Overheating Event
has occurred, and the Overheating Event must itself occur by no later than 10 ears
after Purchase of your Class Dishwasher, or within 2 years after Rio:
Wit Whichever is later,
DO NOT WRITE OR GALL THE COURT, WHIRLPOOL, SEARS, OR ANY APPLIANCE
RETAILER, DEALER, OR AGENT FOR INFORMATION ABOUT THE SETTLEMENT
OR THIS LAWSUIT.
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APPENDIX F
OPT OUT FORM.
Essa v. Whirlpool Corporation, Court of Queen's Bench of Alberta, Action No, 1603-10241S
WHIRLPOOL DISHWA.SHER CLASS ACTION
This is not a Claim Arm, This form is only to be used by owners of dishwashers matrtOcntred
between October 2000 and Januarj) 2006 that contained either a "Rushmore" or "Rush"
electronic control board (a list of model and serial numbers can be found. On
www.DishwasherSettlementicom). Subtnitting this form excludes you from the class action and
the proposed settlement of the class action.

Do not use this fOrm if you wish to receive

compensation under the proposed settlement.

Name:
Current address:
Date of Birth:

understand that by opting out and excluding myself from this class action and the proposed.
settlement, I waive any and all rights that 1 may have to receive any money frotn this class action.
Date:
Signature

To opt out of the Class Action, you. must sign and deliver this form to the Settlement Administrator
2018:
at the address below, received or postmarked
"11.

ktwatikatei thotigio
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APPENDIX G
Preliminary Approval Order
COURT FILE NUMBER

160340241

COURT

COURT OF QUEEN'S BENCH OF
ALBERTA

JUDICIAL CENTRE

EDMONTON

PLAINTIFF

KRISTINA ESSA

DEFENDANTS

WHIRLPOOL CORPORATION,
SEARS HOLDINGS
MANAGEMENT CORPORATION,
SEARS ROEBUCK AND CO.,
INC., SEARS CANADA INC.,
WHIRLPOOL CANADA CO., and
WHIRLPOOL CANADA LP
Pursuant to the Class Proceedings
Act, SA 2003, c C-16.5

DOCUMENT

ORDER

ADDRESS FOR SERVICE

RICHARD J. MALLET"

AND CONTACT

James H. Brown & Associates

INFORMATION OF

2400, 10123 — 99 Street

PARTY FILING THIS

Edmonton, AB T5J 3111

DOCUMENT

Telephone: (780) 428-0088
Facsimilie: (780) 428-7788
DAVID KLEIN and ANGELA
BESPFLUG
Klein Lawyers LLP
400-1385 West 8th Avenue
Vancouver, BC VGH 3V9
Telephone: (604) 874-7171
Facsimilie: (604) 874-7180
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DATE ON WHICH ORDER WAS PRONOUNCED:
LOCATION OF HEARING OR TRIAL:

Edmonton, Alberta

NAME OF JUDGE WHO MADE THIS ORDER:

ON THE APPLICATION of the Plaintiff; and on hearing the submissions of Richard J.
Mallett, Counsel for the Plaintiff, and Brad W. Dixon, counsel for the Defendants; and on
reading the pleadings and materials filed, and on being advised that the Plaintiff and others
have entered into an agreement with the Defendants, dated

2018

(the

"Settlement Agreement"); and on being advised that the Plaintiff and the Defendants
consent to this Order;
THIS COURT ORDERS that:
1.

Except to the extent that they are set out in or modified by this Order, the definitions
set out in the Settlement Agreement, as attached at Schedule "A", apply to and are
incorporated into this Order.

2.

The "Settlement Class" is defined as:
Settlement Class Members: All residents in Canada who (a) purchased a new
KitchenAid®, Kenmore® or Whirlpool® brand automatic dishwasher
manufactured by Whirlpool between October 2000 and January 2006 that
contained either a Rushmore or Rush electronic control board ("Class
Dishwasher"), (b) acquired a Class Dishwasher as part of the purchase or
remodel of a home, or (c) received as a gift, from a donor meeting those
requirements, a new Class Dishwasher not used by the donor or by anyone else
after the donor purchased the Class Dishwasher and before the donor gave the
Class Dishwasher to the claimant. Excluded from the Settlement Class are:
(I) officers, directors and employees of the Defendants or their parents or
subsidiaries,
(ii) insurers of Settlement Class Members,
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(iii) subrogees or all entities claiming to be subrogated to the rights of
Settlement Class Members, and
{iv) issuers or providers of extended warranties or service contracts for
Class Dishwashers.
3.

The Settlement Class subclasses are defined as:
(a) Past Overheating Subclass: All Settlement Class Members whose Class
Dishwashers' electronic control boards overheated within 12 years after the
Purchase of the Class Dishwasher but before the Notice Date; and
(b) Future Overheating Subclass: All Settlement Class Members whose Class
Dishwashers' electronic control boards overheat within 10 years after the Purchase
of the Class Dishwasher or within 2 years after the Notice Date, whichever is later.

4.

The claims made on behalf of Settlement Class Members in respect of Released Claims
in the within proceeding are certified as a national class proceeding against the
Defendants, for settlement purposes only.

5.

Kristina Essa is appointed as the representative plaintiff for the Settlement Class, the
Past Overheating Subclass, and the Future Overheating Subclass.

6.

Klein Lawyers LLP, Higgerty Law, and James H. Brown & Associates are appointed
as Class Counsel.

7.

The representative plaintiff alleges, on behalf of the Settlement Class, that the
Defendants were negligent and in breach of the Fair Trading Act, R.S.A. 200, c. F-2,
and the Sale 0' Goods Act, R,S.A. 200, c. S-2, and comparable legislation in other
jurisdictions.
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8.

The Settlement Class claims damages from the Defendants and statutory remedies
pursuant to the Fair Trading Act, and the Sale of Goods Act, and comparable legislation
in other jurisdictions.

9.

The claims made on behalf of Settlement Class Members in respect of Released Claims
in the within proceeding are certified on the basis that the following issue is common
to the Settlement Class:
(a) Are the Defendants liable to the Settlement Class?

10.

Subject to further Order of this Court upon the Final Approval Hearing, the Settlement
Agreement, including its Appendices, are granted preliminary approval as fair and
reasonable and in the best interests of the Settlement Class Members, and RicePoint
Administration Inc. is appointed as the Settlement Administrator to administer the
Settlement and fulfill its functions in accordance with and as required by the Settlement
Agreement and this Order.

11.

The form of Notice of Certification and Settlement (the "Notice of Certification and
Settlement") is hereby approved substantially in the form attached to the Settlement
Agreement.

12,

The form of Publication Notice (the "Publication Notice") is hereby approved
substantially in the feint attached to the Settlement Agreement.

13.

The forms of Prequalified Notices (the "Prequalified Notices") are hereby approved
substantially in the forms attached to the Settlement Agreement.

14.

The form of TCO Repair Notice (the "TC

Notice") is hereby approved substantially

in the form attached to the Settlement Agreement.
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15.

The plan of dissemination for the Notice of Certification and Settlement, and the
Publication Notice (the "Notice Plan") is hereby approved as set out in the Settlement
Agreement.

16.

The Notice of Certification and Settlement and the Publication Notice are to be
distributed by the Settlement Administrator substantially in the manner set out in the
Notice Plan,

17.

The Prequalified Notices are to be sent with the Notice of Certification and Settlement
to Prequalified. Settlement Class Members, as applicable, in substantially the manner
set out in the Notice Plan,

18.

The TCO Notice is to be sent with the Notice of Certification and Settlement to
Settlement Class Members whom the Defendants identify as having experienced a TCO
repair.

19.

The Defendants will pay the amounts required under the Settlement Agreement in
respect of the cost of publication of the Publication Notice and the mailing of the Notice
of Certification and Settlement, the Prequalified Notices, and the TCO Notice, in
accordance with the Notice Plan.

20,

This Order is binding upon each member of the Settlement Class who has not validly
opted out of this proceeding, including those persons who are minors or mentally
incapable and the requirements of Rule 2.11 of the Alberta Rules of Court are dispensed
with in respect of this proceeding.

21.

The form to Opt Out (the "Opt Out Form") is hereby approved substantially in the
form attached to the Settlement Agreement.

22.

The period to opt out of the within proceeding will expire on the day that is 60 days
following the Notice Date. Any Settlement Class Member who has validly opted out
of this proceeding is not bound by the Settlement Agreement, and will not be entitled
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to receive any portion of the benefits available in connection with the Settlement
Agreement,
23.

To validly opt out, Settlement Class Members must complete, sign and deliver the Opt
Out Form to the Settlement Administrator during the Opt Out Period.

24.

Objections to the approval of the Settlement Agreement or Class Counsel Fees and
Disbursements must be made in writing and must contain: (1) the name of this lawsuit
(Em v. Whirlpool Corporation, Court of Queen's Bench of Alberta, Action No, 160310241); (2) the objector's full. name and current address; (3) whether the objector
bought, owns or owned. a KitchenAid®, Kenm.ore0, or Whirlpool® brand Dishwasher
manufactured between October 2000 and January 2006; (4) the serial number and
model number of the Dishwasher; (5) the specific reasons for objection; (6) any
evidence and supporting papers (including, but not limited to, all briefs, written
evidence, and. declarations) that the objector wants the Court to consider in support of
the objection; (6) the objector's signature; (7) the date of signature; and (8) if the
objector plans to appear and. speal. at the Final Approval Hearing, on Core own

or

through a lawyer, a statement. indicating that intention.. The written objection shall be
mailed to the Settlement Administrator with a postmark

4:44.
The Settlement Administrator shall provide all written objections so received to Class
Counsel and to the Defendants ibr filing with the Court before th.e Final Approval
Hearing,
25,

The Parties to the Settlement Agreement may make non-substantive amendments to the
Settlement Agreement including its Appendices, provided that each Party to the
Settlement Agreement. agrees in writing to any such amendment.

26,

In the event final approval of the Settlement Agreement is not granted in accordance
with its terms at the Final Approval Hearing, or final approval is reversed on appeal,
the certification for settlement 'purposes granted in this Order shall be of no force and
effect and this proceeding shall be decertified by consent.
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27.

In the event final approval of the Settlement Agreement is not granted in accordance
with its terms at the Final Approval Hearing, or final approval is reversed on appeal,
the Plaintiff will be at liberty to continue this proceeding and the Defendants retain the
right to oppose certification and defend the claims made in this proceeding.

28,

This Order may be executed in counterpart, electronically or by facsimile,

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY
CONSENT:

Signature of Richard J. Mallett
Counsel for the Plaintiff

Signature of Brad W. Dixon
Counsel for Defendants
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APPENDIX H
Prequalified Notice
NOTICE OP PROPOSCO
CLASS ACTION SKTTI,ENUNT

You are prequalified to receive a
cash payment as part of a class
action settlement about KitchenAid-,
Kenmore-, and Whirlpool-brand
dishwashers. Your rights may be
affected.
For morn information on the proposed sat:Lemont, to tiling a
claim or objections, and excluding yourself; visit
www,DishwasherSetticinenteorn, or contact the settlement
AtiminiSiralor or Class Counsel. Do not contact tone Court,
Sears, Whirlpool, or any appliance retailer or dealer for
information about the settlement.

EM v. Whirlpool Corp.
Settlement Administrator
P.O. l3vx xxxx
City, Pm. xxxxx-xmx

«Sca.nString>>
Postal Service.: Please silo ant mark harcode

XXX-«AceountID.»-oNoticelD»

«FirstNarne)) «LastName»
«Attention»
«Addressl»

A Court authorized this notice because a proposed settlement has been reached in a. class action
Whirlpool involving alleged defects in some KitchenAith?), Kenmore®, or
known as Essa.
Whirlpool® brand automatic dishwashers manufbctured between 2000 and 2006 (the
"Dishwashers"). This notice summarizes your legal rights. You should visit
www.DishwasherSettticment.com to obtain more information about the proposed settlement and
cart
write to
the Settlement Administrator at
your
rights.
You
also
to have a Claim
4. or call lk
info@dishwashersettlement:com
Form mailed to you.
Whirlpool's or Sears' records show that your Dishwasher experienced on Overheating
Event, meaning the Dishwasher's electronic control hoard overheated, ignited, or emitted
smoke, sparks, or flames. Therefore, you are prequalified to receive a cash. payment. Most
prequalified Class Members who complete the claims process will receive a cash payment of
least RN, and up t the full cost- of repair or $300 cash reimbursement' if they purchased a
replacement dishwasher. You are also entitled to a 10-20% rebate off the purchase of a new
Whirlpool-manufactured dishwasher (rebate amount: depends on model purchased and. other
ID
factors) if you purchase one wit hin. certain. time limits. This notice contains a. pre-printed
number on the front side above your name and. address. Please enter your claim ID number when
you visit www.DishwasherSettlement.com to complete a claim and determine the amount you are
owed. 10 be eligible for compensation, yoll. must submit a Claim Foun no later than
What is the class action about? The Plaintiff asserts claims against Whirlpool and Sears based
on alleged defects in the Dishwashers' electronic control boards ("BC13s") that allegedly cause
some BeBs to overheat, ignite, or emit smoke, sparks, or flames and stop working.
Who is included? The settlement class includes al.l persons in Canada who purchased or owned
certain models of KitchenAid.®, Kenmore®, or. Whirlpool® brand dishwasher manufactured by
VANCI: 4951636: vt I
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Whirlpool. A complete list of included model and serial numbers is available at
www.DishwasherSettlement.com.
low to request exclusion from the class. If you wish to exclude yourself from this class action,
complete an Opt-Out. Form. online at www.DishwasherSetdement.com or mail a vaitten request for
exclusion tothe,Settlement Administrator at the address on the reverse side postmarked. no later
than ammozzlo, your request must state "Exclude me from the settlement class in the Fma
v. Whip/pool Litigation," and include your name, address, and date of birth. If you do not exclude
yourself, you will lose your right to sue the Defendants and obtain any compensation from them
relating to Class Dishwashers other than, through this settlement (personal injury claims or claims
for damage to property other than the Dishwasher itself are unaffected).
How to file objections. If you remain in the class, you can object to the proposed settlement or Class
Counsel's request for lawyers' fees by providing an objection to the Settlement Administrator by
You or your lawyer
:01.$; The final approval hearing will be held air (Yi
Of you choose to hire one) may appear at the hearing.
Class Counsels' lawyer fees and contact information. If the settlement is approved, the lawyers
for Plaintiffs and the class (Class Counsel) Will request up to $600,000.00 in lawyers' fees, plus
applicable taxes (GST and PST), plus reimbursement of costs in the amount of $90,000.00. If
approved, all of these amounts will to be paid by Whirlpool separately from and in addition to the
cash benefits to the Class. You can write to Class Counsel at: Angela Bespflug of the law firm
Klein Lawyers LLP, Suite 400-1385 West Sth Avenue, Vancouver, BC, VGH 3V9.
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A PPEN DI X I
Publication. Notice
WHIRLPOOL, KITCHENAID AND KENMORE CLASS. ACTION SE

TEmpvir

NOTICE OF CERTIFICATION, SETTLEMENT AND CLAIMS PROCESS
READ THIS NOTICE CAREFULLY AS A SETTLEMENT MAY AFFECT YOUR
RIGHTS
If you live iii Canada and own or owned a Whirlpool®, Kenmore®, or KitchenAi.d® brand
dishwasher manufactured by Whirlpool between October 2000 and January 2006 and containing
either a "Rushmore" or "Rush" electronic control board (the "Dishwashers"), then you may be
affected by a national settlement that has been reached in a Class Action. with respect to past or
future overheating events in the Dishwashers. The Defendants maintain that the Dishwashers are
safe and. reliable and that they were designed with. built-in safety features to contain rare
overheating events inside the dishwasher, The Alberta Court of Queen's Bench has not decided
who is right. Instead, the parties have agreed to settle the Class Action. The settlement has received
preliminary approval from the Alberta Court of Queen's Bench. Subject to final approval, the
following benefits may be available as a result of the settlement;
Certain past expenses related to repairing a Dishwasher; or
Partial reimbursement for purchasing a replacement dishwasher; and.
A cash. rebate on the purchase of a new Whirlpool®, Kenmore®; or KitehenAide
brand dishwasher.
The settlement may provide benefits for Class Members, who own or owned certain Dishwashers,
whether or not their Dishwasher experienced an overheating event. For more infotmation. about
the Dishwashers (including a. list of model and serial numbers), the Class Action, and the
settlement, please visit www,DishwasherSettlement.com.
APPLYING FOR SETTLEMENT BENEFITS
To be eligible for settlement benefits, a properly completed claim form must be filed together with
any required supporting documents by no later than
2018 (except for
Ratite. overheating events). Claims that are not made within the deadline will not be eligible for
compensation. Claims should be filed using the online claims pmcess at
wwwpishwasherSeiliement.com. If you do not have interact access and wish to file a claim, a.
claim form may be requested from the Settlement. Administrator by telephone at: Ii
and claims may be submitted by regular mail or by courier to the Settlement Administrator,
CLAIMS I3AR DEADLINE
.**01
,21718
PS411,
The deadline to file a claim for benefits as a result of this settlement is gpiL
...,.
(except for future overheating events).

OFFING OUT OF THE CLASS ACTION
VANOI 4951636: v I
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If you own or owned a Dishwasher and do not want to be a part of the Class Action, you can
exclude yourself by snbmitting a completed Opt Out Form to the Settlement Administrator, Visit
www,DishwasherSettlerneat.com foi MOM information on how to submit an. Opt Out Form and
the deadline to submit.
OBJECTING TO THE SETTLEMENT
If you remain part of the Class Action, but want to object to the settlement, or to Class Counsel's
The final
request for lawyers' fees, you must notify the Settlement Administrator
approval hearing will be held 0*:VPi 4k .1:;::Lgg You or your lawyer (if you choose to hire one)
may appear at the hearing. Visit WtkW.DishwasherSettlernait.com for more information on the
process for objecting to the settlement.
THE LAWYERS FOR TnE CLASS MEMBERS
The following law firms act on behalf of the Class Members:
Higgerty Law
101, 440 2t14 Avenue SW
Calgary, AB T2P 5E9

James H. Brown & Associates
2400, 10123 --- 99 Street
Edmonton, AB T5,1 3H1

Klein Lawyers LLP
#400, 1385 West 8th Avenue
Vancouver, BC V6H. 3V9
MORE INFORMATION
For more information, please visit the Settlement Administrator's website at
www.Dishvsr.asherSettlement.com„ or contact the Settlement Administrator by telephone at
This notice contains only a sillmnary of he settlement agreement and you are encouraged to review
the epn plete settlement agreement, which is available online at wolvdamesidromtnceom and
katitigegadalue, and 14149V.Callkieiniqwyos.com and WWW.Dishwashergettlement. corm
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APPENDIX

TCO Repair Notice
ritoPosED
N(YIECE
CLASS A_C"EION SETTLEMENT

You may be eligible for
compensation from, and your
rights may be affected by, a class
action settlement about
KitchenAid-, Kenmore-, and
Whirlpool-brand dishwashers.
For inoro information on the proposed settlement, to tiling a
claim or objections, and excluding yourself, visit + or contact
not
the Settlement Administrator or Class Comm',
eontaet the Court, Sears, %Phlrivool, or any nptslinnco
1140110r or dealer for information about the settlement,

Eirsa v. Ifiltirlpont
Settlement Administrator
P,O, lacx xxxx
City, Prov. xxxxx-xxxx

«ScanString»
pow Service: Please do not mark bareode
Claimff: XXX-«Accountm»-«NoticelD»
«FirstName» «LasiName»
«Attention»
«Add ressl »
A ridreNg7.»

A. Court authorized this notice because a proposed settlement has been reached in a class action
known as Es8a v. Whirlpool involving alleged defects in some KitehenAid®, Kenmore®, or
Whirlpool® brand automatic dishwashers manufactured by Whirlpool between 2000 and 2006
(the "Dishwashers"). This notice summarizes your legal rights. You should visit
www.DishwasherSetttlementeom to obtain more information about the proposed settlement and
Administrator
at
Settlement
You
can write, __to the
rights,
also
your
I-888-000-0000,
to
have
a
Claim
, or call.
info@dishwashersettlement.com
Form mailed to you.
What benefits are available to me? Defendants' records show you are a member of the class and
that you are eligible for a cash. rebate of up to 20% off the purchase of a new KitchenAid®,
Kenmore®, or Whirlpool® brand dishwasher (rebate amount depends on dishwasher model
purchased) because you experienced a prior repair of a Thermal Cut-Out Device, which, is a safety
feature of your Dishwasher. In. addition., if the electronic control board of your Dishwasher ever
experienced an overheating event, ignited, or emitted smoke, sparks, or flames, you also may he
eligible for reimbursement of up to the full cost incurred to repair it or $300 if you purchased a
new dishwasher, Benefits are also provided if your Dishwasher experiences an overheating event
in, the next two years, all as more fully described at www,DishwasherSettlement.com. To be
Form online at
eligible for compensation, you must submit a Claim
www,DishwasherSettlemcnt.com or by mail at the address on the reverse side no later than
2018,
What is the class action about? Plaintiffs assert claims against Whirlpool based on alleged
defects in the dishwashers" that allegedly may cause some a.:Bs to overheat, ignite, or emit
smoke, sparks, or flames and stop working.
Vnto is included? The settlement class includes persons in Canada. who purchased or owned
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certain. models of dishwashers manufactured by Whirlpool between October 2000 and January
2006. A complete list of included. model and serial numbers in the class is available at
www.DishwasherSettlement.com,
Important: This notice contains a pm-printed claim. fD number on the front side above yonr
name and addms. Please enter your elaint ID number when you visit
www ,Ths'Awash erSettlement.com to complete the online claim s process.
:Row to request exclusion from the class. If wish to exclude yourself from this class action,
complete an Opt-Out. Form online at www,DishwasherSettlement.com or mall a written request for
exclusion to the Settlement Administrator to the address on the reverse side postmarked no later
2018. Your request must. state "Exclude me from the settlement class in. the Essa
than
v. Whirlpool Litigation," and include your name, address, and date of birth. If you do not exclude
yourself, you will lose your right to sue the Defendants and obtain any compemation from them
relating to Class Dishwashers, other than through. this settlement (personal injury claims or claims
for damage to property other than the Dishwasher itself are unaffected).
flow to file objections, If you remain in the class, you. can object to the proposed settlement or Class
Counsel's request for lawyers' fees by providing an objection to the Settlement Administrator
postmark.ed by no later than ala. The approval hearing will be held
fir,, <l`
You or your lawyer (if you choose to hire one) may appear at the hearing.
Class Counsels' lawyer fees and contact information. If the settlement is approved, the lawyers
for Plaintiffs and the class (Class Counsel) will request up to $600,000,00 in lawyers' fees plus
applicable taxes (GST and. PST), plus reimbursement of costs in the amount of $90,000.00. If
approved, all of these amounts will be paid by Whirlpool separately from. and in addition to the
cash benefits to the Class. You can write to Class Counsel at: Angela Bespflug of the law firm
Klein Lawyers LLP, Suite 400.4385 West 8 Avenue, 'Vancouver, BC, VGII: 3179. •
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APPENDIX. K
Tailored Prequalilied Notice
NOTICE OF IntOPOSED
CLASS ACTION SEITI,ENII,INT

Ella

P.

Whirlima Corp.

Settlement Ada ni5iraior

You are prequalified as part of a
class action settlement about
kitchenAid-, Kenmore-1 and
Whirlpool-brand dishwashers, Your
rights may be affected.
For more.
on the proposed Mt:let-nem, to filing a
claim or objections, and excluding yourself, vleit
www.DishwasherSettlernent.com, or contact the Settlement
Administrator Of Class C0011Set Do not contact the Court,
Sears, Whirlpool, or any appliance retailer or dealer for
information about the settlement.

I% Box >000i
City, Pmv. xxxxx.xxxx

oSicanString»
Pastel Service: Please do not mark barcode

Clain* XXX.-«AccOunt1D»- «No ticelD »
«FirstName» «LostNam.e»
«Attention 77
«Address]. »

A Court authorized this notice because a proposed settlement has been reached in a class action
known as Essa v. Whfrtpoo1 involving alleged defects in some KitchenAide, Kenmore®, or
Whirlpool® brand automatic dishwashers manufactured. between 2000 and 2006 (the
"Dishwashers"). This notice summarizes your legal rights. You should visit
www.DishwasherSentlement.corn to obtain more information about the proposed settlement and
can
the Set*rneD • :Administrator at
YOu
also
your rights.
to have a Claim
or call 4:
ititO44000hersetagatiltOott
Form mailed to you.
Whirlpool's or Sears' records show that your Dishwasher experienced an Overheating
Event, meaning the Dishwasher's electronic control board overheated, ignited, or emitted
smoke, sparks, or flames. You are entitled to a l0-20% rebate off the purchase of a new
Whirlpool-manufactured dishwasher (rebate amount depends on the model purchased and other
factors) if you purchase one within certain time limits. Whirlpool's or Sears' records also show
that your Dishwasher has been repaired or that you have already obtained a replacement
dishwasher.
a if our records show that you have already received a free repair or a free replacement
dishwasher, you are entitled to the rebate described above, but you will not be offered any
additional compensation. under this settlement,
ffi If we cannot determine from our records if Whirlpool or Sears already paid the full amount
of your repair or for your replacement dishwasher, you are entitled to the rebate described
above and you are eligible for a prequalified payment of $200.00.
This notice contains a pre-printed claim ID number on the front side above your 1111101e
• • and
address. Please enter your claim II) number when you Visit 1034
13
to complete a claim and determine the amount you are owed. ) be eligible for
. lt you wish
compensation, you must submit a (.Trim Form no later than kFi.,
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to dispute the determination that you are not eligible for compensation or you wish to dispute the
prequalified amount of your claim ($200.00), you must submit supporting documentation with
your Claim Form showing the amount, you paid for the repair of your Dishwasher or the cost of
the replacement dishwasher. Only amounts which have not already been paid will be reimbursed.
What is the class action about? The Plaintiff asserts claims against. Whirlpool and Sears based
on alleged defects in the Dishwashers' electronic control boards ("ECBs") that allegedly cause
some ECBs to overheat, ignite, or emit smoke, sparks, or flames and stop working,
Who is included? The settlement class includes all persons in Canada who purchased or owned
certain models of KitchenAid®, Kenmore®, or Whirlpool® brand dishwasher manufactured by
Whirlpool. A complete list of included model and serial numbers is available at
WWW,DiAWASherSettleirtent,c0

How to request exclusion from the class. If you wish to exclude yourself from this class action,
complete an Opt•Out Fenn online at www.DishwasherSettlement,com or mail a written request for
exclusion. to the Settlement Administrator at the address on the reverse side postmarked no later
Your request must state "Exclude me from the settlement class in the Lssa
than
v. Whirlpool Litigation," and include your name, address, and date of birth. If you do not exclude
yourself, you will lose your right to sue the Defendants and obtain any compensation from them
relating to Class Dishwashers other than through this settlement (personal injury claims or claims
for damage to property other than the Dishwasher itself are unaffected), ,
How to file objections, if you remain in the class, you can object to the proposed settlement or Class
Counsel's request for lawyers' fees by providing an objectiontotheSettlement Administrator ..„
The final approval bailing will be held WRINkat : L:4',L.You or your lawyer
(if you choose to hire one) may appear at the hearing.
Class Counsels' lawyer fees and contact information. If the settlement is approved, the lawyers
for Plaintiffs and the class (Class Counsel) will request up to $600,000.00 in lawyers' fees, plus
applicable taxes (0ST and PST), plus reimbursement of costs in the amount of $90,000.00. if
approved, all of these amounts will to be paid by Whirlpool separately from and in addition to the
cash benefits to the Class. You can write to Class Counsel. at: Angela Bespflug of the law firm
Klein Lawyers LLP, Suite 400-1385 West 8th Avenue, Vancouver, BC, VOil 3V9.
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APPENDIX L
Release re: Future Overheating Event
Release
FOR AND IN CONSIDERATION OF the sum of $100.00, or the right to receive a 30% rebate on
the purchase price of a new Whirlpool®, Kenmore®, or KitchenAid® brand dishwasher, and other
good and valuable consideration, the receipt and sufficiency of which I hereby acknowledge, I,
[dishwasher owner's name], hereby release and forever
discharge Whirlpool Corporation, Sears Holdings Management Corporation, Sears Roebuck and
Co., Inc., Sears Canada Inc., Whirlpool Canada Co,, and Whirlpool Canada LP, together with their
respective predecessors and successors in interest, parents, subsidiaries, affiliates, receivers,
receiver-managers, trustees, assigns, respective past, present and future officers, directors, agents,
representatives, servants, employees, lawyers, insurers, and all distributors, retailers, suppliers and
other entities who were or are in the chain of design, testing, manufacture, assembly, distribution,
marketing, sale, installation or servicing of my Whirlpool®, Kenmore®, or KitchenAid® brand
dishwasher (collectively, the "Releasees"), from all manner of actions, causes of action,
administrative claims, demands, debts, damages, costs, lawyers' fees, obligations, judgments,
expenses or liabilities for economic loss, in law or in equity, whether now known or unknown,
contingent or absolute, that I now have or may in the future have had against the Releasees by
reason of any act, omission, harm, matter, cause or event whatsoever that has occurred at any time
and that relates to the overheating of the electronic control board in my Whirlpool®, Kenmore®,
or KitchenAid® brand dishwasher, other than claims for personal injury or damage to property
other than to the dishwasher itself.
I hereby agree that my claims are deemed resolved with prejudice and that I cannot file, participate
in, or recover from any lawsuit—including any class-action lawsuit, whether as a named plaintiff
or as a proposed class member—arising out of or based on allegations that Whirlpool®,
Kenmore®, or KitchenAid® brand dishwashers contain a defect that causes the electronic control
board to overheat and fail, other than claims for personal injury or damage to property other than
to the dishwasher itself.
I hereby represent and warrant that all information provided to Whirlpool in support of my
individual claim for relief is true and accurate.
EXECUTED in the City of

, this

, in the Province of

day of
EXECUTED BY [dishwasher owner's name)
in the presence of: [name of witness]
Signature of Witness
[dishwasher
Address
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APPENDIX M.
Sticker
ENGLISH

'ATTENTION'
WHIRLPOOL WILL PAY $100 CASH OR PROVIDE A DISCOUNT OFF THE PRICE OF A
NEW DISHWASHER IF THE CONTROL BOARD OVERHEATED
To determine the customer's eligibility for $100 payment or a 30% discount off the price of a
new KitchenAid, Whirlpool, or Kenmore brand dishwasher, contact Whirlpool with the model
and serial numbers at 877-559-2515 or visit wvvw.DishW4herSettleMent.com. Whirlpoolauthorized service providers may validate eligibility through ServiceBench.com. Please reserve
the overheated control board part for verification of overheating failure. Call Center hours of
operation are Monday - Friday, 8am - 8pm EST.

FRENCH
"'ATTENTION"
WHIRLPOOL REMBOURSERA 100 $ EN ARGENT COMPTANT OU OFFRIRA UN RAE3AIS
SUR LE PRIX DUN NOUVEAU LAVE-VAISSELLE DANS LE CAS 00 LE PANNEAU DE
COMMANDES A SURCHAUFFE
Afin de determiner l'admissibilite du client au palernent de 100 $ Mau rebels de 30 % $1[11 le
prix dun lave-vaisselle neuf KitchenAid, Whirlpool ou Kenmore, veuiilez communiquer avec
Whirlpool au 1 877 5592515 eri indiquant les numeros de modele et de eerie ou bien visitez
wwW,DishWapqrSettlementcpm. Les foumisseurs de service Whirlpool pourront valider
l'admissibilite par le biais de ServiceBench.com. Veuillez mettre de cote le panneau de
commandos ayant surchauffe a des fins de verification de la panne. Les heures d'ouverture
du centre de service a la clientele sont du lundi au vendredi de 8 heures a 20 heures HNE.
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APPENDIX N
Notice to NewGeu and Raptor Owners who experiet ced an Overheating CI-Tent
NOTICE OF PROPOSED
CLASS ACTION sETTLENnwr

Cen-p.

li.,'s.vrt

Sinticinciii Administrator

You are prequalified to receive a
cash payment as part of a class
action settlement about KitchenAid-,
Kenmore-, and Whirlpool-brand
dishwashers. Your rights may be
affected.
For 11101V infOilliali011 on the 131.013(Mod SatIOIM:11I, to filing a
claim or objections, and excluding. yourself, visit
www.Dishwashertiettiomentoorn, or contact ihe Sett I cinant
AchninisiTator or Cht5s Counsel, Do not contact the Court,
Sears, Whirlpool, or any itpptiafPU retailer or dealer tor
information about: filo gettlemont.

P.O. Box xxxx
City, Prov, xxxxx•xxxx

oScanString>>
Post' Service; Please. do not mark bareode

XXX-«AccountIM)-«Noticell)»
«FirstName» «LastNamkn)
«Attention)
«Address]

A proposed settlement has been reached in a class action known as Ease? v. Whirlpool involving
alleged defects in some KitehenAidg, Kenmore®, or Whirlpool t? brand automatic dishwashers
manufactured by, Whirlpool between 1998 and 2012. This notice summarizes your right to make
a claim under the settlement, Although you are not a member of the settlement class, you have
been identified as someone who is entitled to a benefit under the settlement, You should visit
www.DishwmherSetttlementeont to obtain more information about the proposed settlement and
at
your rights.
You
also
can
write to the Settlement Administrator
Claim
infbCa)d ishwashersettlement.com or gsA
, or call 1-888to have a
Form mailed to yoo,
Whirlpool's or Sears' records show that your Dishwasher's electronic control board
experienced an Overheating Event, meaning it overheated, ignited, or emitted smoke,
sparks, or flames. You may be eligible fbr reimbursement of up to the full cost incurred to repair
your Dishwasher or $300 if you purchased a new dishwasher, To be eligible for compensation,
you. must submit a Claim Ionia onlineatwwwDishwasherSettlement,com or by mail at the
address on the reverse side no later
2018.
This notice contains a pre-printed claim ID number on the front side above your name and
address, Please enter your claim )10 number when you visit www,DishwasherSettlement.com
to complete the online. claim process,
What is the lawsuit about? Plaintiffi assert claims against Whirlpool and Sears based on alleged
defects in the dishwashers' electronic control boards ("ECBs") that allegedly cause some ECBs to
overheat:, ignite., or emit smoke, sparks, or flames and stop working.
Who is included? The settlement class includes all persons in Canada who purchased or owned
certain models of KitchenAid®, Kenmore®, or Whirlpool® brand dishwasher manufactured by
Whirlpool from 2000 to 2006. A complete list of included model and serial numbers is available
at 'www.DishwasherSettlement.com, The settlement also provides limited benefits to certain
VANO1! 051636: vl
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persons who are not members ofthe class but who experienced with an Overheating Event with
other models of KitchenAin, Kenmore®, or Whirlpool® brand dishwashers manufactured by'
Whirlpool from. 1998 to 2012. A complete list: of those other models and serial numbers is also
available at www.l)ishwasherSettlementeom.
What are my rights? You received this notice because you have been identified as an owner of
One of those other dishwasher models and Whirlpool Or Sears believes you experienced an
Overheating Event. Therefore, you. may be eligible for a cash. payment to reimburse you for outof-pocket expenses you may have incurred. to repair or replace your dishwasher as a result of the
Overheating Event. These benefits are more lblly explained at www.DishwasherSettlement,com,
To be eligible. for compensation; you must submit a Claim. Form irgv,..4
2Q18.
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APPENDIX 0
Release - Non-Class Dishwasher (Past Overheating Event)
In consideration of the cash sum of $
. paid to
[dishwasher
owner's name] ("Customer") by or on behalf of Whirlpool Corporation, Whirlpool Canada Co.
and Whirlpool Canada LP (collectively "Whirlpool"), Customer hereby releases and forever
discharges Whirlpool, Sears Holdings Management Corporation, Sears Roebuck and Co., Inc., and
Sears Canada Inc., together with their respective predecessors and successors in interest, parents,
subsidiaries, affiliates, receivers, receiver-managers, trustees, assigns, respective past, present and
future officers, directors, agents, representatives, servants, employees, lawyers, insurers, and all
distributors, retailers, suppliers and other entities who were or are in the chain of design, testing,
manufacture, assembly, distribution, marketing, sale, installation or servicing of my Whirlpool®,
Kenmore®, or KitchenAid® brand dishwasher, from any and all claims, damages, demands, and
causes of suit or action arising or which may arise out of Customer's purchase or use of Customer's
Whirlpool®, Kenmore®, or KitchenAid® brand dishwasher, and from any other claims that were
or could have been alleged by Customer in a court of law, other than any claims for personal injury
or damage to property other than to the dishwasher itself.
This release is not and shall not be construed to be an admission of liability by or on behalf
of Whirlpool or any other person, and it is solely for the purpose of compromising and settling a
disputed claim,
Customer hereby agrees that his/her claims are deemed resolved with prejudice and that
he/she cannot file, participate in, or recover from any lawsuit—including any class-action lawsuit,
whether as a named plaintiff or as a proposed class member—arising out of or based on allegations
that Whirlpool®, Kenmore®, or KitchenAid® brand dishwashers contain a defect that causes the
electronic control board to overheat and fail, other than claims for personal injury or damage to
property other than to the dishwasher itself.
Customer hereby represents and warrants that all information provided to Whirlpool in
support of his/her individual claim for relief, including the claimed amount of out-of-pocket loss,
is true and accurate.
EXECUTED in the City of

, in the Province of

, this

day of
EXECUTED BY [dishwasher owner's namel)
)
in the presence of: [name of witness]
)
)
)
Signature of Witness

)
[dishwasher

Address
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APPENDIX P
Tailored Prequalified Notice to NowiGen and Raptor Owners
NOTICI.,oI PROYOSTD
CLASS ACTON SPAITEMENT

You are prequalified as part of a
class action settlement about
KitchenAid-, Kenmore-, and
Whirlpool-brand dishwashers. Your
rights may be affected.
For more information on the proposed settlement, to tiling a
claim or objections, and exelading yourself, visit:
www,DisbwaSherSetllernent, corn, or contact the Settlement
Administrator Or Class Counsei. Do not contact the court,
SeArs, Whirlpool, or any appliance retailer or dealer for
information About the settlement.

./;%:;vsa 11, Whirippoi Co/p..
,.eitleiruat Administrator
130x xxxx
City, Prov. nnx-xxxx

«SicanStrinp
Postal Service: Pim de not

u'k harm&

CI a i m #: XXX- AccounilD »- «N ot iceID
«Fi rstN atm » cdi,aastNanae x
oAttention»
«Add ressl

A proposed settlement has been reached in a class action known as Eynt v. Whirlpool involving
alleged defects in some KitchenAidt, Kenmoree, or Whirlpool® brand automatic dishwashers
manufactured by Whirlpool between 1998 and 2012. This notice summarizes your right to make
a claim under the settlement. Although you are not a. member of the settlement class, you have
been identified. as someone who is entitled to a benefit under the settlement. You should visit
www,DishwasherSetttlement.com to obtain more information about the proposed settlement and
your
rights.
You
also can write to
the
Settlement Administrator
at
naafi qd isbwash,qrs,Wenwit,corn
or call 1-88899, to have a Chum
Form mailed to you.
Whirlpool's or Sears' records show that your dishwasher's electronic control board
experienced an. Overheating Event, meaning it overheated, ignited, or emitted smoke,
sparks, or flames. These records also show that your dishwasher has been repaired or that
you have already obtained a replacement dishwasher.
O If our records show that you have already received a. free repair or a free replacement
dishwasher, you will not be offered any additional compensation under this settlement.
• If we cannot determine from our records if Whirlpool or Sears already paid the full amount
of your repair or for your replacement dishwasher, you are eligible for a prequalified
payment of $200.00.
This notice contains a pre-printed. claim CO number on the front side above your name and
address, Please enter your claim II) utu
when you visit: www.DishWasittraetflement.eom
to complete a claim and determine the amount you are owed. Ttl be eligible for
compensation, you must submit a. Claim Forint no later than rLL:Lip,fpg If you wish
to dispute the determination that you are not eligible for compensation or you wish to dispute the
prequalitied amount of your claim ($200.00), you must. submit supporting documentation with
your Claim Form showing the. amount you paid for the repair of your dishwasher or the cost of the
replacement dishwasher. Only amounts which have not already been paid will be reimbursed.
VANO I; 4951636; vl
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What is the lawsuit about? Plaintiffs assert claims against Whirlpool and Sears based on alleged
defects in the dishwashers' electronic control boards ("ECBs") that allegedly cause some EClIs to
overheat, ignite, or emit smoke, sparks, or flames and stop working.
Who is included? The settlement class includes all persons in Canada. Who purchased or owned
certain models of KitchenAid®, Kenmore®, or Whirlpool® brand dishwasher manufactured by
Whirlpool from 2000 to 2006, A complete list of included. model. and serial numbers is available
at www.,,PishwglierSettlement,corn. The settlement also provides limited benefits to certain
persons who are not members of the class but who experienced with an Overheating Event with
other models of Kitchen.Aid®, Kenmore®, or Whirlpool® brand. dishwashers manufactured by
Whirlpool from 1998 to 2012. A complete list of those other models and serial numbers is also
available at: www.DishwasherSettlement.com.
What are my rights? You received this notice because you have been identified. as an owner of
one of those other dishwasher models and. Whirlpool or Sears believes you experienced an
Overheating Event, Therefore, you may be eligible tbr a cash payment to reimburse you for outof-pocket expenses you may have incurred to repair or replace your dishwasher as a result of the
Overheating Event, These benefits are more fully explained at www):AshwasherSettlementmona.
To be, elit ible. for compensation, you must submit a Claim Perin
2018.
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A Class Proceeding pursim t to the
Class Proceedings Act, S.A. 2003, C-16.5.

NOTICE TO DEFENDANTS
You are being sued. You are a defendant.
Go to the end of this document to see what you can do and when you must do it,

STATEMENT OF FACTS RELIED ON:.
General Overview
The Plaintiff brings this action on her own behalf, and on behalf of a proposed class.
2.

The Defendants are the designers, manufacturers, distributors and vendors of dishwashers
sold under the brand names "Whirlpool", "KitchenAid" and "Kenmore", hereinafter the
"Dishwashers",

3.

The Dishwashers contain a dangerous defect. Put simply, the product is a fire hazard.
Each Dishwasher is equipped with an electronic control board. This control board has an
unreasonable propensity to over-heat. This may cause the dishwasher to emit smoke,
fumes, sparks, and flames. The resultant smoke and fire may cause harm to life and
property.
The Defendants have known about this product defect for years, and yet have failed to
take appropriate corrective action, including warning consumers, recalling or repairing
the product.
The Defendants' conduct in the design and marketing of the Dishwashers was negligent
and in breach of the Fair Trading AO and the Sale of Goods Act.

Parties
6.

The proposed Representative Plaintiff, Kristina Essa, resides in the Province of Alberta,

7,

The proposed definition of the class is as follows:
"All persons in Alberta and elsewhere. in Canada who purchased or otherwise acquired a
Whirlpool, KitchenAid or Kenmore branded dishwasher after July 1, 2003."

8.

The Defendant, Whirlpool Corporation, is a body corporate incorporated pursuant to the
laws of the United States with an address for service at 1209 Orange Street, Wilmington,
Delaware, 19802 and at all material times carried on business in the Province of Alberta
and elsewhere in Canada.

9,

The Defendant, Whirlpool Canada Co,, is a Nova Scotia company registered extraprovincially in Alberta with an address for service at Suite 1900, 520 - 3rd Avenue SW,
Calgary, Alberta, T2P 0R3, At all material times, Whirlpool Canada Co, carried on
business in the Province of Alberta and elsewhere in. Canada.

10.

The Defendant, Whirlpool Canada LP, is an Ontario limited partnership registered extraprovincially in Alberta with an address for service at 1900, 520 - 3"I Avenue SW,
Calgary, Alberta, T2P 0R3. At all material times, Whirlpool Canada LP carried on
business in the Province of Alberta and elsewhere in Canada.

11.

The Defendant, Sears Holdings Management Corporation, is a body corporate
incorporated pursuant to the laws of the United States with an address for service at 208
So LaSalle Street, Suite 814, Chicago, Illinois, 60604 and at all material times carried on
business in the Province of Alberta and elsewhere in Canada,

12.

The Defendant, Sears Roebuck and Co., Inc., is a body corporate incorporated pursuant to
the laws of the United States with an address for service at 208 So LaSalle Street, Suite
814, Chicago, Illinois, 60604 and at all material times carried on. business in the Province
of Alberta and elsewhere in Canada.

13.

The Defendant, Sears .Canada Inc., is a Canadian corporation registered extraprovincially in Alberta with an address for service at 1616 - 14 Avenue NW, Calgary,
Alberta, T2N 1M6. At all material times, Sears Canada Inc. carried on business in the
Province of Alberta.

14.

The Plaintiff has sufficient facts and grounds to serve this Statement of Claim ex juris
outside of Alberta and outside of Canada since the within claims arise out of and relate to.
torts, breach of contract or wrongful acts and omissions committed in Alberta and are
governed by the law of Alberta and have a real and substantial connection to Alberta.

15.

The Defendants are joint tortfeasors. They each participated in the design, manufacture,
distribution, and sale of the Dishwashers in Alberta and elsewhere in Canada. They each
knew or ought to have known of dangerous defects in the Dishwashers.. They each owed
a duty of care to the Plaintiff and class: members, and they each could have taken
reasonable steps to have prevented harm to the Plaintiff and class members., including
issuing a. warning about the defect, recalling the product, repairing, correcting or avoiding
the defect.

The Plaintiff
16.

On or about November 13, 2004, the Plaintiff purchased a new Dishwasher, with an
extended four year warranty, valued at approximately $1,000.00.

17.

On or about January 16, 2015, during a. normal cycle, the electronic control board in the
Dishwasher overheated and parts of the Dishwasher melted and smoke erupted from the
Dishwasher.

18.

The resulting smoke, flames, heat and fumes caused damages and losses to the Plaintiff,
including:
a.

damage to her home and kitchen;

b.

destruction of the Dishwasher;

c.

out of pocket expenses;
cost for a replacement dishwasher, being approximately $1,000.00; and

e.
19.

such further and other losses or damages as may be proven at trial.

The damages and losses suffered by the Plaintiff and the class as described herein were
caused by the wrongful acts and omissions of the Defendants as set out in this Statement
of Claim.

Negligence

-o20.

The electronic control board or circuit board (hereinafter the "Electronic Control Board")
performs all of the major control functions of the Dishwashers. It enables the consumer to
operate the Dishwashers and select cycle preferences. The Electronic Control Board also
monitors the basic functions of the Dishwashers.

21,

At the time of their sale, each Dishwasher contained a dangerous defect that caused Or
could cause the Electronic Control Board to overheat, smoke, ignite and combust. The
defect prevents the Dishwashers from being used as intended during their useful lives and
creates a substantial and unreasonable risk of property damage, personal injury and death.
In addition to the unreasonable risk of fire posed by these defective Dishwashers, smoke
and fumes, containing harmful gases, vapors and particulate matter can quickly permeate
an entire house.

22.

The Defendants designed, manufactured, supplied, provided, marketed, advertised,
promoted, distributed, warranted, sold or offered repair services for the Dishwashers to
the Plaintiff and the class. In conjunction with each sale, the Defendants. marketed,
advertised and warranted that each Dishwasher was of merchantable quality, fit for the
ordinary purpose for which dishwashers are used„ free .from defects in materials and
workmanship and would. not pose a danger to consuiiners.

23,

The design: defect arises at or near the te4.4siinal connection between the wiring from the.
heating element and the console control area including the Electronic Control Board.

24,

The defective design of the Dishwashers causes degradation of the. Electronic -Control
Board over time, which in turn causes the terminal connection to get extremely hot,
causing the circuit board, wire insulation or other nearby parts of the circuit board
assembly to melt or combust. Moreover, due to the defective design of the Dishwashers,
there is a likelihood that the heat, flames or sparks can cause further combustion of
material and exit the Dishwashers and create .a serious risk of setting fire to nearby
objects such as woodwork, kitchen counters, cabinetry, dishtowels, items ofclothing and
any other flammable material above or in the vicinity of the Dishwashers.

25,

The Defendants owed a duty of care to the Plaintiff and the class as the Defendants were
and are in a superior position to know the truth about the quality and nature of the
Dishwashers and possess superior knowledge of the defect based on pre-release testing,
numerous consumer complaints and warranty claims relating to the Dishwashers, testing

-bdone in response to those complaints, replacement part sales data, aggregate data from
Dishwasher dealers, and other sources.
26.

The Defendants Whirlpool Corporation, Whirlpool Canada Co. and Whirlpool Canada
LP owed a duty to the Plaintiff and the class to design, manufacture and produce, and all
of the Defendants owed the Plaintiff and the class a duty to test, inspect, market,
distribute, sell and service, the Dishwashers with reasonable care and in a workmanlike
fashion, and had a duty to protect them from foreseeable and unreasonable risk of harm.

27.

The Defendants knew or should have known that the !Dishwashers they designed,
manufactured, produced, tested, inspected, marketed, distributed, sold and/or serviced
would, in ordinary and foreseeable use; fail to pedant as intended.

28.

The Defendants knew or should have known that the Dishwashers created an
unreasonable risk of catastrophic property damage, personal injury and death.

29.

Due to their superior knowledge of the defect in the Dishwashers, the Defendants had a
duty to disclose to the public, including the Plaintiff and the class, the defective nature of
the Dishwashers. Further, the Defendants had a duty not to put defective products on the
market,

30.

The control panels of the Dishwashers have all either experienced combustion or are at
real risk of combustion originating at or near the heating element terminal connection on
the Electronic Control Board.

3.1.

The Defendants owed a duty of care to the Plaintiff and the class and breached that duty,
particulars of which include:
a.

the Defendants knew that the Dishwashers needed to be recalled due to the
Electronic Control 'Board problem;

b.

the Dishwashers were not safe for their ordinary and intended use;

c.

the Defendants failed to provide the Plaintiff and the class, either directly or
indirectly, with adequate and sufficient warning regarding the known or
foreseeable risks and dangers inherent in the Dishwashers;

d.

the Dishwashers contained a material design defect and were not reasonably safe
due to such defect;

e.

the design, methods of manufacture, and testing of the Dishwashers did not
conform to generally recognized and prevailing standards or the state of the art in
existence at the time the design was made and the. Dishwashers were
manufactured;
at the time the Dishwashers left the Defendants' control, the foreseeable risks
associated with the Dishwashers' design exceeded the benefits associated with
that design;
the Defendants knew, or should have known, that the Dishwashers Were defective
in design, not fit for their ordinary and intended use, would become useless or
significantly diminish in value before the end of their reasonably expected useful
lives, did not perform in accordance with the advertisements, marketing materials,
and warranties- disseminated by the Defendants. nor in accordance with the
reasonable expectations of ordinary customers, and that the advertisements.. and
marketing materials. for the Dishwashers were likely to mislead and deceive a
reasonable consumer;

h,

the Defendants failed to exercise reasonable care concerning the design,
development, manufacture, production, testing, inspecting, marketing, sale and/or
servicing of the Dishwashers by, among other things, as to the Defendants
Whirlpool Corporation, Whirlpool Canada Co. and Whirlpool Canada LP., failing
to design and manufacture the Dishwashers in a manner to ensure that under
normal intended usage, electrical failure would not occur; and as to all of the
Defendants, failing to warn or to warn adequately and sufficiently, either directly
or indirectly, the foreseeable users of the defective nature of the Dishwashers; and
failing to represent accurately to the Plaintiff and the class, whether directly or
indirectly, that the Dishwashers posed an unreasonable safety risk;

i.

the Defendants did not implement a plan to address the defect and instead
manufactured, distributed and/or sold subsequent models of the DishWashets
containing the same defect;
despite the Dishwashers' inherent and dangerous defect described herein,
compounded by numerous customer complaints that the Defendants received

about the Dishwashers, by the Defendants.' testing done in response to those
complaints, replacement part sales data, data from Dishwasher dealers, and other
sources, the Defendants continuously failed to disclose the existence of this
design defect to public consumers;
k.

the Defendants never informed any purchaser of the, existence of this design
defect at the time of sale or thereafter, nor did the Defendants disclose that the
warranty or the reeommended post-warranty repairs would not cure or rectify the
defect and would, at best, only delay its impact and postpone failure in the
Dishwashers, The Defendants have never issued a recall of the Dishwashers
despite the serious fire hazard, or offered to replace the defective Dishwashers
with defect-free components or a defect-free replacement;

1.

the Defendants knew that reasonable consumers were unaware of the latent
dangerous defect, and that they reasonably expected the Dishwashers to clean
effectively without putting users' property and lives at risk, expected the
Defendants to disclose any defects that would prevent the. Dishwashers from
performing their expected function throughout their useful lives or that would
seriously threaten consumers' personal welfare, and the Defendants knew that
such disclosure would affect consumers' decisions whether to purchase the
Dishwashers;

m.

as a result of the Defendants' misrepresentations and omissions in their marketing
and advertising, consumers believed that the Dishwashers would operate without
defects and consumers purchased Whirlpool, KitchenAid and Kenmore
Dishwashers;

n.

the Defendants placed a -dangerous and hazardous product into the stream -of
commerce, thereby causing an unreasonable danger and creating an unreasonable
threat to the lives and property of consumers, and the Defendants had exclusive
possession of this knowledge;

o.

despite this knoWledge,. the Defendants at ail material times failed to disclose or
concealed material information from the Plaintiff and the class in the obtuse of the
Defendants' marketing, advertising and sale of the Dishwashers; and
the Defendants have failed to remove. the Dishwashers from the marketplace or
take adequate remedial action. To the contrary, the Defendants sold and serviced

32.

the Dishwashers even though the Defendants knew, or should have known, that
the Dishwashers were defectively designed and at risk of failing prematurely in a
catastrophic and dangerous manner, depriving the Plaintiff and, the class of the
ability to use the Dishwashers for their intended purpose during their useful lives,
and causing property damage, personal injury and risk of death.
The defect described herein manifests itself during the expected useful life of the
Dishwashers and is substantially likely to prevent the Dishwashers from being used as
intended during ,their expected useful lives, and poses significant risks to individuals'
lives and property.

33.

This design defect necessitated and will necessitate replacement of or costly repairs to the
Dishwashers.

34.

In purchasing a Dishwasher, a reasonable consumer would expect it to operate in
accordance with, and be useable foe, its intended purpose and to not pose a serious safety
risk. No consumer would expect their Dishwasher to be a threat to their safety or the
safety of their family or property.

35.

Due to the Dishwashers' defective design, leading to combustion of their Electronic
Control Boards, the Dishwashers failed Or are substantially certain to fail during their
expected useful lives, within or outside applicable warranty periods.

36.

The Defendants had actual knowledge, before they placed the Dishwashers in the stream
of commerce, that the Dishwashers contained a defect that would cause the electrical
system to fail and the Electronic Control Board to overheat, resulting in heat or smoke or
fire damage to the Dishwashers and surrounding area, and creating an unreasonable risk
of property damage, personal injury and death.

37.

The existence of the design defect incorporated into the manufacture of the Dishwashers
is a material fact reasonable purchasers would .have considered in deciding whether to
purchase a Dishwasher, and had the consumers been aware of the design defect, the
consumers would not have purchased the Dishwasher.

38,

Many Dishwashers across Canada — including in Alberta — have overheated and
combusted, and those still in service are at risk of and likely to do so as well due to their
dangerously defective design as referred to herein.

39.

The Plaintiff, class members and reasonable consumers would not haVe purchased these
Dishwashers had they known of the defect.

40.

The design defect renders the Dishwashers unfit for their intended purpose and not of
merchantable quality, and breached the Defendants' duty to the Plaintiff and the class.

41,

As a result of the Defendants' negligence, the Plaintiff and class members have suffered
damages and are entitled to damages at common law including, without limiting the
generality of the foregoing:
a.
general damages;
b.

special damages;

c.

out of pocket expenses;

d,

repair costs;

e.

dishwasher replacement costs;
damages for bodily injuries;

.g.

damages for psychological or emotional harm;
kitchen and home damages;

i.

such further and other damage as May be proven at trial.

Fair Trading Act
42.

The Plaintiff repeats the material facts in regards to the negligence claim with respect to
this statutory claim.

43.

The Plaintiff and class members who purchased the Dishwashers, or who received or had
the right to receive the Dishwashers. from a supplier as a result of a purchase, lease, gift,
Contest or other arrangement, are "consumers" within the meaning of the Fair Trading
Act.

44.

The Dishwashers are personal property and are used or ordinarily Used for personal,
family or household purposes. The Dishwashers are "goods" within the meaning of the
Fair Trading Act.

45.

Sears Canada Mc., Sears' Holdings Management Corporation and Sears Roebuck and Co.,
Inc. (collectively the "Sears Defendants") supplied, manufactured, provided, offered,
advertised or promoted the sale of the Dishwashers. The Sears Defendants are
"suppliers" within the meaning of the Fair Trading Act.

46.

The Dishwashers were supplied by one or .more of the Sears Defendants to the Plaintiff
and Blass members as a result of a purchase, lease, gift, contest or other arrangement and
constituted "consumer transactions" within the meaning of the Fair Trading Act, Privity
of contract existed between the Sears Defendants, or one or more of them, and the
Plaintiff, and between the Sears Defendants, or one or more of them, and each class
member.

47.

The Sears .Defendants breached the Fair Trading Act by engaging in unfair practices
within the meaning of and contrary to. the Fair Trading Act.

48.

With respect to the Sears Defendants' unfair practices
a.

the unfair practices involved suppliers or consumers who were residents. of
Alberta; or •

b.

the 'unfair practices involved consumer transactions in which the offer or
acceptance was made in or was sent from Alberta; or

c.

49.

the unfair practices were made or received in Alberta involving a supplier's
representative.

At all material times, Sears Canada Inc. was a "supplier" within the 'meaning of the Fair
Trading Act, was registered extra-provincially in Alberta, had retail outlets in Alberta that
sold the. Dishwashers to consumers, and carried on business in Alberta. Sears Canada
Inc. was a resident of Alberta.

- I4

50.

Particulars of the Sears Defendants' breaches of the Fair Trading Act include but are not
limited to:
the Sears Defendants knew or ought to have known that the Plaintiff and class
members were unable to receive any reasonable benefit from the Dishwashers;
b.

the Sears Defendants used exaggeration or ambiguity as to a material fact and/or
failed to state a material fact where that omission was misleading and would have
reasonably affected the decision of the consumer to have entered into a consumer
transaction with respect to the Dishwashers;

e.

the Sears Defendants failed to disclose to the Plaintiff and class members that the
Dishwashers were unsafe, not fit for their intended purpose, and had an
unreasonable propensity to overheat;

d.

the Sears Defendants represented that the Dishwashers were of a particular
standard or quality when they were not;

e.

the Sears Defendants represented that the Dishwashers had benefits, qualities,
characteristics, performance capabilities, and length of life that the Dishwashers
did not have;

f.,

the Sears Defendants represented that the Dishwashers were of a particular
standard, panty or grade when they were not; and
the Sears Defendants Made representations about the Dishwashers' performance,
capability or length of life when:
a) the representations were not based on adequate and proper independent
testing that was done before the representations were made;
b)

the testing did not substantiate the claims; and

c) the representations did not accurately and fairly reflect the results of the
testing.
51.

As. of a result of the Sears Defendants' unfair practices and statutory breaches, the
Plaintiff and class members are entitled to statutory remedies under the Fair Trading Act.

-I

-

Sole of Goof15. Act
52,

The Plaintiff repeats the material facts in regards to the negligence claim with respect to
this statutory claim.

53.

The Plaintiff and class members who bought the Dishwashers in Alberta are "buyers"
within the meaning of the Sale of Goods Act,

54.

The Sears Defendants, having agreed to sell the Dishwashers to the Plaintiff and class
members, are "sellers" within the meaning of the Sale of Goods Act.
The Dishwashers are chattels personal and are "goods" within the meaning of the Sale of
Goods Act,

55.

56,

The Dishwashers were supplied by one or more of the Sears Defendants to the Plaintiff
and class members, under contracts of sale. Privity of contract existed between the Sears
Defendants, or one or more of them, and the Plaintiff, and between the Sears. Defendants,
or one or more of them, and each class member.

57.

In each contract of sale, there was:

58,

a.

an implied condition that the Dishwashers were reasonably fit for their ordinary
purpose, where the Plaintiff and class members expressly or by implication made
known to the Sears Defendants the particular purpose for which the Dishwashers
were required;

b.

an implied condition that the Dishwashers were of merchantable quality.; and

c.

an. implied warranty or condition as to the quality and fitness of the Dishwashers
for their ordinary purpose.

The Sears Defendants breached these implied warranties and conditions. The Plaintiff
and class members reasonably expected that the Dishwashers were safe, of merchantable
quality, and reasonably fit for their ordinary purpose. The Dishwashers were not safe, of
merchantable quality, or reasonably fit for their ordinary purpose.

S9.

As a result of the Sears Defendants' breaches of the implied warranties and conditions,
the Plaintiff and class members who purchased the Dishwashers in Alberta are entitled to
statutory remedies pursuant to the Sale of Goods Act,

Punitive Damages
60,

The Defendants' failure to recall or repair the Dishwashers was reckless, arrogant,
callous, and showed a marked disregard for public safety such that an award of punitive
damages is required.

61.

A punitive damage award in this case is necessary to express society's condemnation of
the conduct engaged in by the Defendants and to achieve the goals of both specific and
general deterrence.

62.

The Defendants intentionally engaged in uniawfiil and unethical conduct for their
personal financial gain. The conduct of the Defendants was planned and deliberate. It has
continued for several years.

63,

The Defendants have profited from their misconduct. Their conduct was high-handed
and represented a marked departure from ordinary standards of decent behaviour.

64.

compensatory damages are insufficient in this case. The conduct of the .Defendants
merits punishment and warrants a claim for punitive damages.

RELIEF SOUGHT
1.

The Plaintiff claims, on her own behalf ar d on behalf of the class, as follows:
a.
b.

an order certifying this action as a class proceeding and appointing her as
Representative Plaintiff under the Class Proceedings Act;
general damages in the sum of $100,000,000.00;

c.

special damages;

d.

damages for out of pocket expenses;

e.

damages for repair costs;

f.

damages for dishwasher replacement costs;

I

g.

damages for bodily injuries;

h.

damages for psychological or emotional harm;

i.

damages for kitchen and home damages;

j..

statutory remedies pursuant to the Pair Trading Act;

k.

statutory remedies pursuant to the Sale of Goods Act;

1.

punitive damages;
an order that the Defendants be required to publish warnings of the risks of the
Dishwashers to consumers;

n.

costs;

0.

pre-judgment interest; and

P.

such further and other relief as this Honourable Court may deem just.

NOTICE TO THE. DEFENDANTS
You only have a short time to do something to defend yourSelf against this claim:
20 days if you are served in Alberta
1 month if you are served outside Alberta but in Canada
2 months if you are served outside Canada:
You can respond by filing a statement of defence or a demand for notice in the office of the
clerk of the Court of Queen's Bench at Edmonton, Alberta, AND serving your statement of
defence or a demand for notice on the plaintiff's(s') address for service.
WARNING
If you do not file and serve a statement of defence or a demand for notice within your time
period, you risk losing the law suit autothatically. If You do not file, or do not serve, or are
late in doing either of these things, a eourt may give a judgment to the plaintiff(s) against
you.
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-2NOTICE TO DEFENDANTS
You are being sued. You are a defendant.
Go to the end of this document to see what you can do and when you must do it.

STATEMENT OF FACTS RELIED ON:
General Overview
I

The Plaintiff brings this action on her own behalf, and on behalf of a proposed class.

2.

The Defendants are the designers, manufacturers, distributors and vendors of dishwashers
sold under the brand names "Whirlpool", "KitchenAid" and "Kenmore", hereinafter the
"Dishwashers".

3.

The Dishwashers contain a dangerous defect. Put simply, the product is a fire hazard.
Each Dishwasher is equipped with an electronic control board. This control board has an
unreasonable propensity to overheat. This may cause the dishwasher to emit smoke,
fumes, sparks, and flames. The resultant smoke and fire may cause harm to life and
property.
The Defendants have known about this product defect for years, and yet have failed to
take appropriate corrective action, including warning consumers, recalling or repairing

4.

the product.
The Defendants' conduct in the design and marketing of the Dishwashers was negligent
and in breach of the Fair Trading Act and the Sale of Goods Act,

5.

Parties
6.

The proposed Representative Plaintiff, Kristina Essa, resides in the Province of Alberta.

7.

The proposed definition of the class is as follows:
"All persons in Alberta and elsewhere in Canada who purchased or otherwise acquired a
Whirlpool, KitchenAid or Kenmore branded dishwasher manufactured on or after
October 1, 2000 after---July-13-2-003."

-38.

The Defendant, Whirlpool Corporation, is a body corporate incorporated pursuant to the
laws of the United States with an address for service at 1209 Orange Street, Wilmington,
Delaware, 19802 and at all material times carried on business in the Province of Alberta
and elsewhere in Canada.

9.

The Defendant, Whirlpool Canada Co., is a Nova Scotia company registered extraprovincially in Alberta with an address for service at Suite 1900, 520 - 3rd Avenue SW,
Calgary, Alberta, T2P OR3. At all material times, Whirlpool Canada Co. carried on
business in the Province of Alberta and elsewhere in Canada.

10.

The Defendant, Whirlpool Canada LP, is an Ontario limited partnership registered extraprovincially in Alberta with an address for service at 1900, 520 - 3rd Avenue SW,
Calgary, Alberta, T2P OR3. At all material times, Whirlpool Canada LP carried on
business in the Province of Alberta and elsewhere in Canada.

11

The Defendant, Sears Holdings Management Corporation, is a body corporate
incorporated pursuant to the laws of the United States with an address for service at 208
So LaSalle Street, Suite 814, Chicago, Illinois, 60604 and at all material times carried on
business in the Province of Alberta and elsewhere in Canada,

12.

The Defendant, Sears Roebuck and Co., Inc., is a body corporate incorporated pursuant to
the laws of the United States with an address for service at 208 So LaSalle Street, Suite
814, Chicago, Illinois, 60604 and at all material times carried on business in the Province
of Alberta and elsewhere in Canada.

13.

The Defendant, Sears Canada Inc., is a Canadian corporation registered extraprovincially in Alberta with an address for service at 1616 - 14 Avenue NW, Calgary,
Alberta, T2N 1M6. At all material times, Sears Canada Inc. carried on business in the
Province of Alberta.

14.

The Plaintiff has sufficient facts and grounds to serve this Statement of Claim ex juris
outside of Alberta and outside of Canada since the within claims arise out of and relate to
torts, breach of contract or wrongful acts and omissions committed in Alberta and are
governed by the law of Alberta and have a real and substantial connection to Alberta.

-415.

The Defendants are joint tortfeasors. They each participated in the design, manufacture,
distribution, and sale of the Dishwashers in Alberta and elsewhere in Canada. They each
knew or ought to have known of dangerous defects in the Dishwashers. They each owed
a duty of care to the Plaintiff and class members, and they each could. have taken
reasonable steps to have prevented harm to the Plaintiff and class members, including
issuing a warning about the defect, recalling the product, repairing, correcting or avoiding
the defect.

The Plaintiff
16.

On or about November 13, 2004, the Plaintiff purchased a new Dishwasher, with an
extended four year warranty, valued at approximately $1,000.00.

17.

On or about January 16, 2015, during a normal cycle, the electronic control board in the
Dishwasher overheated and parts of the Dishwasher melted and smoke erupted from the
Dishwasher.

18,

The resulting smoke, flames, heat and fumes caused damages and losses to the Plaintiff,
including:

19.

a.

damage to her home end kitchen;

b.

destruction of the Dishwasher;

c.

out of pocket expenses;

d.

cost for a replacement dishwasher, being approximately $1,000.00; and

e.

such further and other losses or damages as may be proven at trial.

The damages and losses suffered by the Plaintiff and the class as described herein were
caused by the wrongful acts and omissions of the Defendants as set out in this Statement
of Claim.

-5-Negligence
20.

The electronic control board or circuit board (hereinafter the "Electronic Control Board")
performs all of the major control functions of the Dishwashers. It enables the consumer to
operate the Dishwashers and select cycle preferences. The Electronic Control Board also
monitors the basic functions of the Dishwashers.

21.

At the time of their sale, each Dishwasher contained a dangerous defect that caused or
could cause the Electronic Control Board to overheat, smoke, ignite and combust. The
defect prevents the Dishwashers from being used as intended during their useful lives and
creates a substantial and unreasonable risk of property damage, personal injury and death.
In addition to the unreasonable risk of fire posed by these defective Dishwashers, smoke
and fumes, containing harmful gases, vapors and particulate matter can quickly permeate
an entire house.

22.

The Defendants designed, manufactured, supplied, provided, marketed, advertised,
promoted, distributed, warranted, sold or offered repair services for the Dishwashers to
the Plaintiff and the class. In conjunction with each sale, the Defendants marketed,
advertised and warranted that each Dishwasher was of merchantable quality, fit for the
ordinary purpose for which dishwashers are used, free from defects in materials and
workmanship and would not pose a danger to consumers.

23.

The design defect arises at or near the terminal connection between the wiring from the
heating element and the console control area including the Electronic Control Board.

24.

The defective design of the Dishwashers causes degradation of the Electronic Control
Board over time, which in turn causes the terminal connection to get extremely hot,
causing the circuit board, wire insulation or other nearby parts of the circuit board
assembly to melt or combust. Moreover, due to the defective design of the Dishwashers,
there is a likelihood that the heat, flames or sparks can cause further combustion of
material and exit the Dishwashers and create a serious risk of setting fire to nearby
objects such as woodwork, kitchen counters, cabinetry, dishtowels, items of clothing and
any other flammable material above or in the vicinity of the Dishwashers.

25.

The Defendants owed a duty of care to the Plaintiff and the class as the Defendants were
and are in a superior position to know the truth about the quality and nature of the

-6Dishwashers and possess superior knowledge of the defect based on pre-release testing,
numerous consumer complaints and warranty claims relating to the Dishwashers, testing
done in response to those complaints, replacement part sales data, aggregate data from
Dishwasher dealers, and other sources,
26.

The Defendants Whirlpool Corporation, Whirlpool Canada Co. and Whirlpool Canada
LP owed a duty to the Plaintiff and the class to design, manufacture and produce, and all
of the Defendants owed the Plaintiff and the class a duty to test, inspect, market,
distribute, sell and service, the Dishwashers with reasonable care and in a workmanlike
fashion, and had a duty to protect them from foreseeable and unreasonable risk of harm.

27.

The Defendants knew or should have known that the Dishwashers they designed,
manufactured, produced, tested, inspected, marketed, distributed, sold and/or serviced
would, in ordinary and foreseeable use, fail to perform as intended.

28.

The Defendants knew or should have known that the Dishwashers created an
unreasonable risk of catastrophic property damage, personal injury and death.

29.

Dile to their superior knowledge of the defect in the Dishwashers, the Defendants had a
duty to disclose to the public, including the Plaintiff and the class, the defective nature of
the Dishwashers. Further, the Defendants had a duty not to put defective products on the
market.

30.

The control panels of the Dishwashers have all either experienced combustion or are at
real risk of combustion originating at or near the heating element terminal connection on
the Electronic Control Board.

31.

The Defendants owed a duty of care to the Plaintiff and the class and breached that duty,
particulars of which include:
a.

the Defendants knew that the Dishwashers needed to be recalled due to the
Electronic Control Board problem;

b.

the Dishwashers were not safe for their ordinary and intended use;

-7c.

the Defendants failed, to provide the Plaintiff and the class, either directly or
indirectly, with adequate and sufficient warning regarding the known or
foreseeable risks and dangers inherent in the Dishwashers;

d.

the Dishwashers contained a material design defect and were not reasonably safe
due to such defect;

e.

the design, Methods of manufacture, and testing of the Dishwashers did not
conform to generally recognized and prevailing standards or the state of the art in
existence at the time the design was made and the Dishwashers were
manufactured;
at the time the Dishwashers left the Defendants' control, the foreseeable risks
associated with the Dishwashers' design exceeded the benefits associated with
that design;

g.

the Defendants knew, or should have known, that the Dishwashers were defective
in design, not fit for their ordinary and intended use, would become useless or
significantly diminish in value before the end of their reasonably expected useful
lives, did not perform in accordance with the advertisements, marketing materials,
and warranties disseminated by the. Defendants nor in accordance with the
reasonable expectations of ordinary customers, and that the advertisements and
marketing materials for the Dishwashers were likely to mislead and deceive a
reasonable consumer;

h.

the Defendants failed to exercise reasonable care concerning the design,
development, manufacture, production, testing, inspecting, marketing, sale and/or
servicing of the Dishwashers by, among other things, as to the Defendants
Whirlpool Corporation, Whirlpool Canada Co. and Whirlpool Canada LP, failing
to design and manufacture the Dishwashers in a manner to ensure that under
normal intended usage, electrical failure would not occur; and as to all of the
Defendants, failing to warn or to warn adequately and sufficiently, either directly
or indirectly, the foreseeable users of the defective nature of the Dishwashers; and
failing to represent accurately to the Plaintiff and the class, whether directly or
indirectly, that the Dishwashers posed an unreasonable safety risk;

-8the Defendants did not implement a plan to address the defect and instead
manufactured, distributed and/or sold subsequent models of the Dishwashers
containing the same defect;
despite the Dishwashers' inherent and dangerous defect described herein,
compounded by numerous customer complaints that the Defendants received
about the Dishwashers, by the Defendants' testing done in response to those
complaints, replacement part sales data, data from Dishwasher dealers, and other
sources, the Defendants continuously failed to disclose the existence of this
design defect to public consumers;
k.

the Defendants never informed any purchaser of the existence of this design
defect at the time of sale or thereafter, nor did the Defendants disclose that the
warranty or the recommended post-warranty repairs would not cure or rectify the
defect and would, at best, only delay its impact and postpone failure in the
Dishwashers. The Defendants have never issued a recall of the Dishwashers
despite the serious fire hazard, or offered to replace the defective Dishwashers
with defect-free components or a defect-free replacement;

1.

the Defendants knew that reasonable consumers were unaware of the latent
dangerous defect, and that they reasonably expected the Dishwashers to clean
effectively without putting users' property and lives at risk, expected the
Defendants to disclose any defects that would prevent the Dishwashers from
performing their expected function throughout their useful lives or that would
seriously threaten consumers' personal welfare, and the Defendants knew that
such disclosure would affect consumers' decisions whether to purchase the
Dishwashers;

m.

as a result of the Defendants' misrepresentations and omissions in their marketing
and advertising, consumers believed that the Dishwashers would operate without
defects and consumers purchased Whirlpool, KitchenAid and Kenmore
Dishwashers;

n.

the Defendants placed a dangerous and hazardous product into the stream of
commerce, thereby causing an unreasonable danger and creating an unreasonable
threat to the lives and property of consumers, and the Defendants had exclusive
possession of this knowledge;

-9o.

despite this knowledge, the Defendants at all material times failed to disclose or
concealed material information from the Plaintiff and the class in the course of the
Defendants' marketing, advertising and sale of the Dishwashers; and

P.

the Defendants have failed to remove the Dishwashers from the marketplace or
take adequate remedial action. To the contrary, the Defendants sold and serviced
the Dishwashers even though the Defendants knew, or should have known, that
the Dishwashers were defectively designed and at risk of failing prematurely in a
catastrophic and dangerous manner, depriving the Plaintiff and the class of the
ability to use the Dishwashers for their intended purpose during their useful lives,
and causing property damage, personal injury and risk of death.

32.

The defect described herein manifests itself during the expected useful life of the
Dishwashers and is substantially likely to prevent the Dishwashers from being used as
intended during their expected useful lives, and poses significant risks to individuals'
lives and property.

33.

This design defect necessitated and will necessitate replacement of or costly repairs to the
Dishwashers.

34.

In purchasing a Dishwasher, a reasonable consumer would expect it to operate in
accordance with, and be useable for, its intended purpose and to not pose a serious safety
risk. No consumer would expect their Dishwasher to be a threat to their safety or the
safety of their family or property.

35.

Due to the Dishwashers' defective design, leading to combustion of their Electronic
Control Boards, the Dishwashers failed or are substantially certain to fail during their
expected useful lives, within or outside applicable warranty periods.

36.

The Defendants had actual knowledge, before they placed the Dishwashers in the stream
of commerce, that the Dishwashers contained a defect that would cause the electrical
system to fail and the Electronic Control Board to overheat, resulting in heat or smoke or
fire damage to the Dishwashers and surrounding area, and creating an unreasonable risk
of property damage, personal injury and death.

37.

The existence of the design defect incorporated into the manufacture of the Dishwashers
is a material fact reasonable purchasers would have considered in deciding whether to

-10purchase a Dishwasher, and had the consumers been aware of the design defect, the
consumers would not have purchased the Dishwasher.
38.

Many Dishwashers across Canada — including in Alberta — have overheated and
combusted, and those still in service are at risk of and likely to do so as well due to their
dangerously defective design as referred to herein.

39.

The Plaintiff, class members and reasonable consumers would not have purchased these
Dishwashers had they known of the defect.

40.

The design defect renders the Dishwashers unfit for their intended purpose and not of
merchantable quality, and breached the Defendants' duty to the Plaintiff and the class.

41.

As a result of the Defendants' negligence, the Plaintiff and class members have suffered
damages and are entitled to damages at common law including, without limiting the
generality of the foregoing:
general damages;
a.
b.

special damages;

c.

out of pocket expenses;

d.

repair costs;

e.

dishwasher replacement costs;
damages for bodily injuries;

g.

damages for psychological or emotional harm;

h.

kitchen and home damages;
such further and other damage as may be proven at trial.

Fair Trading Act
42.

The Plaintiff repeats the material facts in regards to the negligence claim with respect to
this statutory claim.
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The Plaintiff and class members who purchased the Dishwashers, or who received or had
the right to receive the Dishwashers from a supplier as a result of a purchase, lease, gift,
contest or other arrangement, are "consumers" within the meaning of the Fair Trading
Act.

44.

The Dishwashers are personal property and are used or ordinarily used for personal,
family or household purposes. The Dishwashers are "goods" within the meaning of the
Fair Trading Act.

45.

Sears Canada Inc., Sears Holdings Management Corporation and Sears Roebuck and Co.,
Inc. (collectively the "Sears Defendants") supplied, manufactured, provided, offered,
advertised or promoted the sale of the Dishwashers. The Sears Defendants are
"suppliers" within the meaning of the Fair Trading Act.
The Dishwashers were supplied by one or more of the Sears Defendants to the Plaintiff
and class members as a result of a purchase, lease, gift, contest or other arrangement and
constituted "consumer transactions" within the meaning of the Fair Trading Act. Privity
of contract existed between the Sears Defendants, or one or more of them, and the

46. •

Plaintiff, and between the Sears Defendants, or one or more of them, and each class
member.
47.

The Sears Defendants breached the Fair Trading Act by engaging in unfair practices
within the meaning of and contrary to the Fair• Trading Act.

48.

With respect to the Sears Defendants' unfair practices:

49.

a.

the unfair practices involved suppliers or consumers who were residents of
Alberta; or

b.

the unfair practices involved consumer transactions in which the offer or
acceptance was made in or was sent from Alberta; or

c.

the unfair practices were made or received in Alberta involving a supplier's
representative.

At all material times, Sears Canada Inc. was a "supplier" within the meaning of the Fair
Trading Act, was registered extra-provincially in Alberta, had retail outlets in Alberta that
sold the Dishwashers to consumers, and carried on business in Alberta. Sears Canada
Inc. was a resident of Alberta.

-1250.

Particulars of the Sears Defendants' breaches of the Fair Trading Act include but are not
limited to:
a.
the Sears Defendants knew or ought to have known that the Plaintiff and class
members were unable to receive any reasonable benefit from the Dishwashers;
b.

the Sears Defendants used exaggeration or ambiguity as to a material fact and/or
failed to state a material fact where that omission was misleading and would have
reasonably affected the decision of the consumer to have entered into a consumer
transaction with respect to the Dishwashers;

c.

the Sears Defendants failed to disclose to the Plaintiff and class members that the
Dishwashers were unsafe, not fit for their intended purpose, and had an
unreasonable propensity to overheat;

d.

the Sears Defendants represented that the Dishwashers were of a particular
standard or quality when they were not;

e.

the Sears Defendants represented that the Dishwashers had benefits, qualities,
characteristics, performance capabilities, and length of life that the Dishwashers
did not have;

f.

the Sears Defendants represented that the Dishwashers were of a particular
standard, quality or grade when they were not; and

g.

the Sears Defendants made representations about the Dishwashers' performance,
capability or length of life when:
a) the representations were not based on adequate and proper independent
testing that was done before the representations were made;
b)

the testing did not substantiate the claims; and

c) the representations did not accurately and fairly reflect the results of the
testing.
51.

As of a result of the Sears Defendants' unfair practices and statutory breaches, the
Plaintiff and class members are entitled to statutory remedies under the Fair Trading Act.

-13Sale of Goods Act
52.

The Plaintiff repeats the material facts in regards to the negligence claim with respect to
this statutory claim.

53.

The Plaintiff and class members who bought the Dishwashers in Alberta are "buyers"
within the meaning of the Sale of Goods Act.

54.

The Sears Defendants, having agreed to sell the Dishwashers to the Plaintiff and class
members, are "sellers" within the meaning of the Sale of Goods Act.
The Dishwashers are chattels personal and are "goods" within the meaning of the Sale of
Goods Act.

55.

56.

The Dishwashers were supplied by one or more of the Sears Defendants to the Plaintiff
and class members, under contracts of sale. Privity of contract existed between the Sears
Defendants, or one or more of them, and the Plaintiff, and between the Sears Defendants,
or one or more of them, and each class member.

57.

58.

In each contract of sale, there was:
a.

an implied condition that the Dishwashers were reasonably fit for their ordinary
purpose, where the Plaintiff and class members expressly or by implication made
known to the Sears Defendants the particular purpose for which the Dishwashers
were required;

b.

an implied condition that the Dishwashers were of merchantable quality; and

c.

an implied warranty or condition as to the quality and fitness of the Dishwashers
for their ordinary purpose.

The Sears Defendants breached these implied warranties and conditions. The Plaintiff
and class members reasonably expected that the Dishwashers were safe, of merchantable
quality, and reasonably fit for their ordinary purpose. The Dishwashers were not safe, of
merchantable quality, or reasonably fit for their ordinary purpose.

-1459.

As a result of the Sears Defendants' breaches of the implied warranties and conditions,
the Plaintiff and class members who purchased the Dishwashers in Alberta are entitled to
statutory remedies pursuant to the Sale of Goods Act.

Punitive Damages
60.

The Defendants' failure to recall or repair the Dishwashers was reckless, arrogant,
callous, and showed a marked disregard'for public safety such that an award of punitive
damages is required.

61.

A punitive damage award in this case is necessary to express society's condemnation of
the conduct engaged in by the Defendants and to achieve the goals of both specific and
general deterrence.

62.

The Defendants intentionally engaged in unlawful and unethical conduct for their
personal financial gain. The conduct of the Defendants was planned and deliberate. It has
continued for several years.

63.

The Defendants have profited from their misconduct. Their conduct was high-handed
and represented a marked departure from ordinary standards of decent behaviour.

64.

Compensatory damages are insufficient in this case. The conduct of the Defendants
merits punishment and warrants a claim for punitive damages.

RELIEF SOUGHT
1.

The Plaintiff claims, on her own behalf and on behalf of the class, as Mows:
a.
b.

an order certifying this action as a class proceeding and appointing her as
Representative Plaintiff under the Class Proceedings Act;
general damages in the sum of $100,000,000.00;

c.

special damages;

d.

damages for out of pocket expenses;

e.

damages for repair costs;

f.

damages for dishwasher replacement costs;

-15g.

damages for bodily injuries;
damages for psychological or emotional harm;
damages for kitchen and home damages;
statutory remedies pursuant to the Fair Trading Act;

k.

statutory remedies pursuant to the Sale of Goods Act;

1.

punitive damages;

in.

an order that the Defendants be required to publish warnings of the risks of the
Dishwashers to consumers;

n.

costs;

0.

pre-judgment interest; and

p.

such further and other relief as this Honourable Court may deem just.

NOTICE TO THE DEFENDANTS
You only have a short time to do something to defend yourself against this claim:
20 days if you are served in Alberta
I month if you are served outside Alberta but in Canada
2 months if you are served outside Canada.
You can respond by filing a statement of defence or a demand for notice in the office of the
clerk of the Court of Queen's Bench at Edmonton, Alberta, AND serving your statement of
defence or a demand for notice on the plaintiff s(s') address for service.
WARNING
If you do not file and serve a statement of defence or a demand for notice within your time
period, you risk losing the law suit automatically. If you do not file, or do not serve, or are
late in doing either of these things, a court may give a judgment to the plaintiff(s) against
you.
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AMENDED NOTICE OF CIVIL CLAIM
This action has been started by the plaintiff for the relief set out in Part 2 below.
If you intend to respond to this action, you or your lawyer must
(a) file a response to civil claim in Form 2 in the above-named registry of this
court within the time for response to civil claim described below, and
(b) serve a copy of the filed response to civil claim on the plaintiff.
If you intend to make a counterclaim, you or your lawyer must
(a) file a response to civil claim in Form 2 and a counterclaim in Form 3 in
the above-named registry of this court within the time for response to civil
claim described below, and
(b) serve a copy of the filed response to civil claim and counterclaim on the
plaintiff and on any new parties named in the counterclaim.
JUDGMENT MAY BE PRONOUCED AGAINST YOU IF YOU FAIL to file the
response to civil claim within the time for response to civil claim described below.
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Time for response to civil claim
A response to civil claim must be filed and served on the plaintiff,
(a) if you reside anywhere in Canada, within 21 days after the date on which a
copy of the filed notice of civil claim was served on you,
(b) if you reside in the United States of America, within 35 days after the date
on which a copy of the filed notice of civil claim was served on you,
(c) if you reside elsewhere, within 49 days after the date on which a copy of
the filed notice of civil claim was served on you, or
(d) if the time for response to civil claim has been set by order of the court,
within that time.
CLAIM OF THE PLAINTIFF
Part 1: STATEMENT OF FACTS
Overview
1.

The Plaintiff brings this action on her own behalf, and on behalf of a proposed

class.
2.

The Defendants are the designers, manufacturers, distributors and vendors of

dishwashers sold under the brand names "Whirlpool", "KitchenAid" and "Kenmore",
hereinafter, the "Dishwashers".
3.
hazard.

The Dishwashers contain a dangerous defect.

Put simply, the product is a fire

Each Dishwasher is equipped with an electronic control board. This control

board has an unreasonable propensity to over-heat. This may cause the dishwasher to
emit smoke, fumes, sparks and flames. The resultant smoke and fire may cause harm to
life and property.
4.

The Defendants have known about this product defect for years, and yet have

failed to take appropriate corrective action, including warning consumers, recalling or
repairing the product.
The Defendants' conduct in the design and marketing of the Dishwashers was
negligent, and in breach of the Business Practices and Consumer Protection Act and the
5.

Sale of Goods Act,

3

Parties
6.

The Plaintiff is a resident of Kelowna, British Columbia.

7.

The proposed definition of the class is as follows:
"AU persons in British Columbia and elsewhere in Canada who purchased or
otherwise acquired a Whirlpool, KitchenAid or Kenmore branded dishwasher
after July 1, 2003."

8.

The Defendant, Whirlpool Corporation, is incorporated in the United States with a

principal office at 1209 Orange St., Wilmington, Delaware, 19802.
9.

The Defendant, Whirlpool Canada Co., is an extraprovincial company registered

in British Columbia with an address for service at 1200 Waterfront Centre, 200 Burrard
Street, P.O. Box 48600, Vancouver, British Columbia, V7X 1T2.
10.

The Defendant, Whirlpool Canada LP, is an extraprovincial limited partnership

registered in British Columbia with an address for service at 1200 Waterfront Centre, 200
Burrard Street, Vancouver, British Columbia, V6C 3E6.
11.

The Defendant, Sears Holding Management Corporation, is incorporated in the

United States with an address for service at 208 So LaSalle St., Suite 814, Chicago,
Illinois, 60604.
12.

The Defendant, Sears Roebuck and Co., Inc., is incorporated in the United States

with an address for service at 208 So LaSalle St., Suite 814, Chicago, Illinois, 60604.
13.

The Defendant, Sears Canada Inc., is an extraprovincial company registered in

British Columbia with an address for service at 290 Yonge Street, Suite 700, Toronto,
Ontario, M5B 2C3.
14.

The Defendants are joint tortfeasors. They each participated in the design,

manufacturer, distribution, and sale of the Dishwashers in British Columbia. They each
knew or ought to have known of dangerous defects in the Dishwashers. They each owed
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a duty of care to the Plaintiff and class members, and they each could have taken
reasonable steps to prevented harm to the Plaintiff and class members, including issuing a
warning about the defect, recalling the product, repairing, correcting or avoiding the
defect.
The Plaintiff
15.

Ms. Bickert purchased a new Dishwasher valued at approximately $1000. On or

about December 11, 2012, during a normal wash cycle, the electronic control board
overheated, and burst into flames, Smoke erupted from the Dishwasher, and filled Ms.
Bickert's house.
16.

17.

The resulting fire and smoke caused personal injury to Ms. Bickert including:
(a)

Carbon monoxide poisoning with hospitalization;

(b)

Lung and respiratory system damage;

(c)

Post traumatic stress; and

(d)

Such further and other particulars as may be proven at trial.

The resulting fire and smoke caused property damage to the Plaintiff including:
(a)

Damage to the kitchen and other areas of Ms. Bickert's home;

(b)

Damage to the drywall, paint and other interior surfaces;

(c)

Damage to the contents of Ms. Bickert's home;

(d)

Destruction of the Dishwasher; and

(e)

Such further and other particulars as may be proven at trial.
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18.

As a result of the damage to her residence, Natalie Bickert had to live elsewhere

and she incurred significant living expenses and other expenses related to the property
damage to the residence and contents.
19.

As a result of her injuries, Natalie Bickert has experienced pain and suffering and

loss of enjoyment of the amenities of life and has been forced to undergo and will
continue in the future to require lengthy and painful therapy for her rehabilitation,
including medical treatments and physiotherapy.
20,

As a result of her injuries, Ms. Bickert has incurred and will continue to incur out-

of-pocket expenses, hospital expenses, costs for past and future care, and special damages
as will be proven at the trial of this action.
21.

As a result of her injuries, Ms. Bickert has suffered and will continue to suffer

loss of income as a result of being unable and restricted in her ability to work in her
ordinary occupation, in such amount as will be proven at the trial of this action,
22.

Ms. Bickert had to purchase a replacement dishwasher for $1,072.43 and suffered

financial losses caused by their Dishwasher's failure.

Part 2: RELIEF SOUGHT
23.

The Plaintiff claims, on her own behalf and on behalf of the class, as follows:
(a)

an order certifying this action as a class proceeding and appointing her as

representative plaintiff under the Class Proceedings Act;
(b)

general damages and special damages;

(e)

punitive damages;

(d)

pre judgment interest;
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(e)

statutory remedies under ss.171 and 172 of the Business Practices and

Consumer Protection Act, including:
(i)

declaratory relief under s.172(1)(a);

(ii)

an injunction under s.172(1)(b), including an injunction requiring

the Defendants to recall or repair the Dishwashers;
(iii)

a restoration order under s.172(3)(a), including an order that the

Defendants issue refunds for the whole or part of the costs of the
Dishwashers;
(iv)

an advertising order under s.172(3)(c), including an order that the

Defendants be required to publish warnings of the risks of the
Dishwashers to consumers;
(f)

Statutory remedies under s.56 of the Sales of Goods Act for breach of an

implied warranty;
recovery of health care costs incurred by the Ministry of Health Services
(g)
on their behalf pursuant to the Health Care Cost Recovery Act, S.B.C. 2008, c.27,
and comparable legislation in the other provinces and territories;
(h) costs; and
(i) such further and other relief as this Honourable Court may deem just.

Part 3: LEGAL BASIS
Negligence
24.

The electronic control board, or circuit board (hereinafter the "Electronic Control

Board"), performs all of the major control functions of the Dishwashers. It enables the
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consumer to operate the Dishwashers and select cycle preferences. The Electronic
Control Board also monitors basic functions of the dishwasher.
25.

At the time of their sale, each Dishwasher contained a dangerous defect that

caused or could cause the Electronic Control Board to overheat, smoke, ignite and
combust. The defect prevents the Dishwashers from being used as intended during their
useful lives and creates a substantial and unreasonable risk of property damage, personal
injury and death. In addition to the unreasonable risk of fire posed by these defective
Dishwashers, smoke and fumes, containing harmful gases, vapors and particulate matter
can quickly permeate an entire house.
26.

The Defendants designed, manufactured, marketed, advertised, distributed,

warranted, sold or offered repair services for the Dishwashers to the Plaintiff and the
class. In conjunction with each sale, Defendants marketed, advertised and warranted that
each Dishwasher was of merchantable quality, fit for the ordinary purpose for which
dishwashers are used, free from defects in materials and workmanship and would not
pose a danger to consumers.
27.

The design defect arises at or near the terminal connection between the wiring

from the heating element and the console control area including the Electronic Control
Board.
28.

The defective design of the Dishwashers, causes degradation of the Electronic

Control Board over time, which in turn causes the terminal connection to get extremely
hot, causing the circuit board, wire insulation or other nearby parts of the circuit board
assembly to melt or combust. Moreover, due to the defective design of the Dishwashers,
there is a likelihood that the heat, flames or sparks can cause further combustion of
material and exit the Dishwashers and create a serious risk of setting fire to nearby
objects such as woodwork, kitchen counters, cabinetry, dishtowels, items of clothing and
any other flammable material above or in the vicinity of the Dishwashers.
29.

The Defendants owed a duty of care to the Plaintiff and the Class as the
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Defendants are in a superior position to know the truth about the quality and nature of the
Dishwashers and possess superior knowledge of the defect based on prerelease testing,
numerous consumer complaints and warranty claims relating to the Dishwashers, testing
done in response to those complaints, replacement part sales data, aggregate data from
Dishwasher dealers, and other sources.
30.

The Defendant Whirlpool owed a duty to the Plaintiff and the Class to design,

manufacture and produce, and all Defendants owed the Plaintiff and the Class a duty to
test, inspect, market, distribute, sell and service, the Dishwashers with reasonable care
and in a workmanlike fashion, and had a duty to protect them from foreseeable and
unreasonable risk of harm.
31.

The Defendants knew or should have known that the Dishwashers they designed,

manufactured, produced, tested, inspected, marketed, distributed, sold and/or serviced, in
ordinary and foreseeable use, would fail to perform as intended.
32,

The Defendants knew or should have known that the Dishwashers created an

unreasonable risk of catastrophic property damage, personal injury and death.
33.

Due to their superior knowledge of the defect in the Dishwashers, Defendants had

a duty to disclose to the public, including the Plaintiff and the Class, the defective nature
of the Dishwashers. Defendants further had a duty not to put defective products on the
market.
34.

The control panels of the Dishwashers have all either experienced combustion or

are at real risk of combustion originating at or near the heating element terminal
connection on the Electronic Control Board.
35.

The Defendants owed a duty of care to the Plaintiff and the class and breached

that duty, particular of which include:
(a)

The Defendants knew that the Dishwashers needed to be recalled due to

the Electronic Control Board problem.
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(b)

The Dishwashers were not safe for ordinary and intended use;

The Defendants failed to provide the Plaintiff and the class either directly
(c)
or indirectly, with adequate and sufficient warning regarding the known or
foreseeable risks and dangers inherent in the Dishwashers;
(d)

The Dishwashers contained a material design defect and were not

reasonably safe due to such defect;
(e)

The design, methods of manufacture and testing of the Dishwashers did

not conform to generally recognized and prevailing standards or the state of the
art in existence at the time the design was made and the Dishwashers were
manufactured; and
(f)

At the time the Dishwashers left the Defendants' control, the foreseeable

risks associated with the Dishwashers' design exceeded the benefits associated
with that design;
(g)

The Defendants knew, or should have known, that the Dishwashers were

defective in design, not fit for their ordinary and intended use, would become
useless or significantly diminish in value before the end of their reasonably
expected useful lives, did not perform in accordance with the advertisements,
marketing materials and warranties disseminated by the Defendants nor in
accordance with the reasonable expectations of ordinary customers and that the
advertisements and marketing materials for the Dishwashers were likely to
mislead and deceive a reasonable consumer;
(h)

The Defendants failed to exercise reasonable care concerning the design,

development, manufacture, production, testing, inspection, marketing, sale and/or
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servicing of the Dishwashers by, among other things, as to the Defendant
Whirlpool, failing to design and manufacture the Dishwashers in a manner to
ensure that under normal intended usage, electrical failure would not occur; and
as to all Defendants, failing to warn or to warn adequately and sufficiently, either
directly or indirectly, the foreseeable users of the defective nature of the
Dishwashers; and failing to represent accurately to the Plaintiff and the Class,
whether directly or indirectly, that the Dishwashers posed an unreasonable safety
risk.
Defendants did not implement a plan to address the defect and instead
manufactured, distributed and/or sold subsequent models of the Dishwasher
containing the same defect;
(j)

Despite the Dishwashers' inherent and dangerous defect described herein,

compounded by numerous customer complaints that the Defendants received
about the Dishwashers, by Whirlpool's testing done in response to those
complaints, replacement part sales data, data from Dishwasher dealers, and other
sources, Defendants continuously failed to disclose the existence of this design
defect to public consumers;
(k)

The Defendants never informed any purchaser of the existence of this

design defect at the time of sale or thereafter, nor did Defendants disclose that
warranty or the recommended post-warranty repairs would not cure or rectify the
defect and would, at best, only delay its impact and postpone failure in the
Dishwashers. The Defendants have never issued a recall of the Dishwashers
despite the serious fire hazard, or offered to replace the defective Dishwashers
with defect-free components or a defect-free replacement;
Defendants knew that reasonable consumers were unaware of the latent
dangerous defect, and that they reasonably expected the Dishwashers to clean

without effectively without putting users' property and lives at risk, expected the
Defendants to disclose any defects that would prevent the Dishwashers from
performing their expected function throughout their useful lives or that would
seriously threaten consumers' personal welfare, and that such disclosure would
affect consumers' decisions whether to purchase the Dishwashers.
(m)

As a result of Defendants' misrepresentations and omissions in their

marketing and advertising, consumers believed that the Dishwashers would
operate without defects and consumers purchased Whirlpool, KitchenAid and
Kenmore Dishwashers.
(n)

The Defendants placed a dangerous and hazardous product into the stream

of commerce, thereby causing an unreasonable danger and creating an
unreasonable threat to the lives and property of consumers and the Defendants
had exclusive possession of this knowledge.
(o)

Despite this knowledge, the Defendants at all times failed to disclose or

concealed material information from the Plaintiff and the Class in the course of
the Defendants' marketing, advertising and sale of the Dishwashers;
(p)

The Defendants have failed to remove the Dishwashers from the

marketplace or take adequate remedial action. To the contrary, the Defendants
sold and serviced the Dishwashers even though Defendants knew, or should have
known that the Dishwashers were defectively designed and at risk of failing
prematurely in a catastrophic and dangerous manner, depriving the Plaintiffs of
the ability to use the Dishwashers for their intended purpose during their useful
lives, and causing property damage, personal injury or a risk of death.

36.

The defect described herein manifests itself during the expected useful life of the

Dishwashers and is substantially likely to prevent the Dishwashers from being used as
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intended during their expected useful life, and poses significant risks to individuals' lives
and property.
37.

This design defect necessitated and will to necessitate replacement of or costly

repairs to the Dishwashers.
38.

In purchasing a Dishwasher, a reasonable consumer would expect it to operate in

accordance with, and be useable for, its intended purpose not pose a serious safety risk.
No consumer would expect their Dishwasher to be a threat to their safety or the safety of
their family or property.
39.

Due to the defective design leading to combustion of their Electronic Control

Boards, the Dishwashers failed or are substantially certain to fail during their expected
useful lives, within or outside applicable warranty periods,
40.

The Defendants had actual knowledge, before they placed the Dishwashers in the

stream of commerce, that they contained a defect that would cause the electrical system
to fail and the Electronic Control Board to overheat, resulting in heat or smoke or fire
damage to the Dishwashers and surrounding area, and creating an unreasonable risk of
property damage, personal injury and death.
41.

The existence of the design defect incorporated into the manufacture of the

Dishwashers is a material fact reasonable purchasers would have considered in deciding
whether to purchase a Dishwasher and had the consumers been aware of the design
defect, consumers would not have purchased the Dishwasher.
42.

Many Dishwashers across Canada have overheated and combusted, and those still

in service are at risk of and likely to do so as well due to their dangerous defective design
as referred herein.
43.

The Plaintiff, class members and reasonable consumers would not have purchased

these Dishwashers had they known of the defect.
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44.

The design defect renders the Dishwashers unfit for their intended purpose and

not of merchantable quality, and breached Defendants' duty to the Plaintiff and the class.
45.

As a result of the Defendants' negligence, the Plaintiff and class members are

entitled to damages at common law.
Business Practices and Consumer Protection Act
46.

The Plaintiff repeats the material facts in regards to the negligence claim with

respect to this statutory claim.
47.

The Plaintiff and class members who purchased the Dishwashers in British

Columbia are "consumers" within the meaning of s.1 of the Business Practices and
Consumer Protection Act ("Consumer Protection Act".)
48.

The Dishwashers are "goods" within the meaning of s.1 of the Consumer

Protection Act.
49.

The Defendants are "suppliers" within the meaning of s.1 of the Consumer

Protection Act.

In the course of their business, they supplied, offered, advertised or

promoted the sale of the Dishwashers in British Columbia.
50.

The purchase of the Dishwashers by the Plaintiff, and by class members within

the province, is a "consumer transaction" within the meaning of s.1 of the Consumer
ProtectionAct.
51.

The Defendants breached s.4 of the Consumer Protection Act by engaging in

deceptive acts or practices in the sale of the Dishwashers.

They represented the

Dishwashers as safe when the product was unsafe. The particulars of such breach include
the following:
(a)

a representation that the Dishwashers were of a particular standard or

quality when they were not, contrary to s.4(3)(a)(ii); and
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(b)

the failure to state a material fact where that omission is misleading,

contrary to s.4(3)(b)(vi).
52.

As of a result of the Defendants breaches of the Consumer Protection Act, the

Plaintiff and class members who purchased the Dishwashers in British Columbia are
entitled to statutory remedies under s.171 and 172 of the Consumer Protection Act.
Sales of Goods Act
53.

The Plaintiff repeats the material facts in regards to the negligence claim with

respect to this statutory claim.
54.

The Plaintiff, and class members who purchased the Dishwashers in British

Columbia, are "buyers" within the meaning of s.1 of the Sales of Goods Act.
55.

The Defendants are "sellers" within the meaning of s.1 of the Sale of Goods Act.

56.

The Dishwashers are "goods" within the meaning of s.1 of the Sale of Goods Act.

57.

The Dishwashers have an implied warranty for quality and fitness for purposes

pursuant to s.18 of the Sale of Goods Act.
58.

The Defendants breached this implied warranty. Purchasers of the Dishwashers

may reasonably expect that the Dishwashers were safe. This product was not safe.
59.

As a result of this breach of implied warranty, the Plaintiff 'and class members

who purchased the Dishwashers in British Columbia are entitled to statutory remedies
under s.56 of the Sale of Goods Act.
Punitive Da ages
60.

The Defendants failure to recall or repair the Dishwashers was reckless, arrogant,

callous and showed a marked disregard for public safety such that an award of punitive
damages is required.
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Court Jurisdiction and Proceedings Transfer Act
61.

There is a real and substantial connection between the claims in this action and

British Columbia.

This action involves a tort committed in British Columbia and

concerns business carried on in British Columbia.

Plaintiffs' address for service:

do Klein Lyons
400 - 1385 West 8th Avenue
Vancouver, BC V6H 3V9

Fax number address for service (if any): (604) 874-7180
E-mail address for service (if any):
Place of trial: Vancouver
The address of the registry is: 800 Smithe Street
Vancouver, BC V6Z 2E1
Date: September 16, 2013

Signature of
] plaintiff [4j lawyer for plaintiffs
David A. Klein
Klein Lyons, Barristers & Solicitors
Richard J. Mallett
James H. Brown & Associates

Rule 7-1 (1) of the Supreme Court Civil Rules states:
(1) Unless all parties of record consent or the court otherwise orders, each party of
record to an action must, within 35 days after the end of the pleading period,
(a) prepare a list of documents in Form 22 that lists
all documents that are or have been in the party's possession or
(I)
control and that could, if available, be used by any party at trial
to prove or disprove a material fact, and
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(ii)

all other documents to which the party intends to refer at trial,
and
(b) serve the list on all parties of record.
?ENDORSEMENT FOR SERVICE OUTSIDE BRITISH COLUMBIA
The plaintiff claims the right to serve this Notice of Civil Claim on the defendant outside
British Columbia on the ground that this proceeding concerns a tort committed in British
Columbia pursuant to Rule 4-5(2) of the Supreme Court Civil Rules and section 10(g) of
the Court Jurisdiction and Proceedings Transfer Act, R.S.B.C. 2003, Chapter 28, and
amendments thereto.

APPENDIX
[The following information is provided for data collection purposes only and is of no
legal effect.]
Part 1: CONCISE SUMMARY OF NATURE OF CLAIM:
This action concerns a dangerously defective product. It asserts claims in negligence and
under the Business Practices and Consumer Protection Act and the Sale of Goods Act.
Part 2: THIS CLAIM ARISES FROM THE FOLLOWING:
A personal injury arising out of:
a motor vehicle accident
medical malpractice
another cause
A dispute concerning:
contaminated sites
construction defects
real property (real estate)
personal property
the provision of goods or services or other general commercial matters
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investment losses
[

the lending of money
an employment relationship

[]

a will or other issues concerning the probate of an estate

[]

a matter not listed here

Part 3: THIS CLAIM INVOLVES:
[q]

a class action
maritime law

[]

aboriginal law

[]

constitutional law

[]

conflict of laws

[]

none of the above
do not know

Part 4:
1. Class Proceedings Act, R.S.B.C. 1996, c. 50.
2. Business Practices and Consumer Protection Act, S.B.C. 2004, c.2
3. Sale of Goods Act, R.S.B.C. 1996, c. 410
4. Court Jurisdiction and Proceedings Transfer Act, SBC 2003, c.28
5. Health Care Cost Recovery Act, S.B.C. 2008, c.27,
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EXHIBIT A

CLASS ACTION SETTLEMENT AGREEMENT
This Settlement Agreement ("Agreement") fully and finally resolves all of the Biofilm
Claims, as defined below. Plaintiffs are John Bettua, Guiseppina P. Donia, Karen Freeman,
Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic Pfefer, Jeffrey Robinson, and
Sandra K. Robinson, Gina Glazer, Trina Allison, Jeff Glennon, Mara Cohen, Karen P. Hollander,
Jane Werman, Sonja Sandholm-Pound, Shannon Schaeffer, Paula Call, Bonnie Beierschmitt,
Phil Torf, Sylvia Bicknell, Rebecca Nordan, Maggie O'Brien, Andrea Strong, Pramila Gardner,
Tracy Cloer, Kathryn Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan Scott, Donna
Seeheinian, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and Heidi Klein, on behalf of
themselves and the Settlement Class. Defendants are Whirlpool Corporation and Sears, Roebuck
and Co. Plaintiffs, Whirlpool, and Sears are collectively referred to as the "Parties."
WHEREAS Plaintiffs brought Biofilm Claims for fraudulent concealment, breach of
express warranty, breach of implied warranty, violation of the Magnuson Moss Warranty Act,
violation of the Song-Beverly Consumer Warranty Act, violation of various states' consumer
protection and unfair trade practices laws, unjust enrichment, tortious breach of warranty, and
negligent design and failure to warn;
WHEREAS Defendants deny the allegations in the Lawsuits and assert numerous
defenses to Plaintiffs' claims, including that their conduct did not cause any losses to Plaintiffs
and that the Class Washers are not defective in design;
WHEREAS, certain Plaintiffs and Whirlpool tried a bellwether case in the United States
District Court for the Northern District of Ohio, at which the jury returned a verdict in
Whirlpool's favor on all claims. The Ohio Plaintiffs and trial class appealed the judgment
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against them to the United States Circuit Court of Appeals for the Sixth Circuit. That appeal
remains pending.
WHEREAS the only claims that have been certified for trial purposes, to date, are the
Ohio tort claims in the Ohio action against Whirlpool and the Illinois state law implied warranty
claim in the Illinois action against Sears;
WHEREAS the Parties to this Agreement, after (i) having litigated the Lawsuits for over
nine years; (ii) having engaged in substantial discovery, including written discovery, the
production of more than 1,000,000 pages of documents by Defendants, several dozens of fact
and expert depositions, numerous inspections of Class Washers, and preparation and disclosure
of numerous comprehensive expert reports on liability and damages issues; (iii) having
conducted multiple court hearings in Ohio and Illinois, including briefings and rulings on
motions to dismiss, motions for summary judgment, and motions for class certification;
(iv) having prosecuted multiple interlocutory and post judgment appeals to the Sixth Circuit,
Seventh Circuit, and the Supreme Court of the United States; (v) having tried a bellwether action
to jury verdict in Ohio; (vi) having undertaken preparations for a forthcoming bellwether action
that was scheduled to be tried in February 2016 before a jury in the Northern District of Illinois;
and (vii) engaging in numerous arms-length settlement negotiations (some with the assistance of
a third-party mediator) over the course of several years, have now reached an agreement
providing for a resolution of all Biofilm Claims that have been or could have been brought in the
Lawsuits against Defendants on behalf of the Settlement Class;
WHEREAS Plaintiffs and Class Counsel have reviewed and analyzed the documents
produced by Defendants and those obtained via their own investigation; consulted with experts;
examined and considered the benefits to be provided to the Class Members under the Settlement

-21301441.1

provided for in this Agreement; considered the laws of the several States and the claims that
could be asserted under those laws regarding the Class Washers;
WHEREAS Plaintiffs and Class Counsel believe the Settlement is fair, adequate,
reasonable and in the best interests of the Class Members, taking into account the benefits
provided to the Class Members through the terms of the Settlement, the risks of continued
litigation and possibly multiple additional trials and possible additional appeals, and the length of
time that would be required to complete the litigation and any appeals;
WHEREAS Defendants have at all times disputed, and continue to dispute, Plaintiffs'
allegations in the Lawsuits and deny any liability for any of the claims that have or could have
been raised in the Lawsuits by Plaintiffs or the Class Members, but believe that the
comprehensive resolution of the Biofilm Claims in the Lawsuits as provided in this Agreement
will avoid the substantial costs and disruptions of continued litigation and one or more certified
class-action trials, is in the best interest of Class Members, and is in the best interests of
Defendants, their employees, and their customers, and is the most effective and efficient
resolution of the Lawsuits; and
WHEREAS the Parties understand, acknowledge, and agree that this Agreement
constitutes the compromise of disputed claims and that it is their mutual desire and intention that
the Lawsuits be settled and dismissed, on the merits and with prejudice, and that the Released
Claims be finally and fully settled and dismissed, subject to and according to the below terms
and conditions.
NOW, THEREFORE, the Parties agree and covenant as follows:
DEFINITIONS
As used in this Agreement, the following definitions shall apply:
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A.

"Administration and Notice Expenses" means reasonable fees and expenses
incurred by the Settlement Administrator for the: (1) preparation, mailing,
emailing, and publication of the Settlement Notice; (2) receipt and adjudication of
claims submitted by Class Members for compensation under this Settlement,
including the costs of administering a Settlement Website for the review of the
Settlement Notice and submission of claims; (3) preparation of status reports to
the Parties and the Court; (4) distribution of settlement payments to eligible Class
Members who timely submit Valid Claims; (5) receipt and processing of Opt-Out
Forms submitted by Class Members who wish to exclude themselves from the
Class; and (6) other reasonable costs of notice and claims administration.

B.

"Agreement" means this Class Action Settlement Agreement and all exhibits
attached to, and incorporated by reference into, it.

C.

"Attorney Fees and Expenses" means the amount of any attorney fees and
reimbursement of litigation expenses awarded to Class Counsel under their Fee
Application.

D.

"Biofilm Claims" means all allegations, claims, and causes of action that arise
from or relate to the accumulation of laundry residue, mold, or bacteria in the
Class Washers, sometimes resulting in bad odors and ruined laundry.

E.

"Claimant" means a Person who has submitted a Claim Form.

F.

"Claims Deadline" means 150 days after Preliminary Approval.

G.

"Claim Form" or "Claim Forms" means the proposed forms attached hereto
collectively as Exhibit 1, to be approved by the Court and to be submitted to the
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Settlement Administrator by Class Members who wish to make a claim in
accordance with Section IV of this Agreement.
H.

"Class Counsel" means Lead Class Counsel, as well as James Rosemergy of
Carey Danis & Lowe, and Steven Schwartz of Chimicles & Tikellis, LLP.

I.

"Class Member" means any Person who is a member of the Settlement Class and
who does not exclude himself or herself from the Settlement Class in the manner
and time prescribed by the Court in the proposed Preliminary Approval Order.

J.

"Class Representatives" or "Plaintiffs" means the named Plaintiffs asserting
Biofilm Claims in the Lawsuits, including John Bettua, Guiseppina P. Donia,
Karen Freeman, Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli,
Vic Pfefer, Jeffrey Robinson, Sandra K. Robinson, Gina Glazer, Trina
Jeff Glennon, Mara Cohen, Karen P. Hollander, Jane Werman, Sonja SandholmPound, Shannon Schaeffer, Paula Call, Bonnie Beierschmitt, Phil Torf, Sylvia
Bicknell, Rebecca Nordan, Maggie O'Brien, Andrea Strong, Pratnila Gardner,
Tracy Cloer, Kathryn Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan
Scott, Donna Seeherman, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and
Heidi Klein.

K.

"Class Washer" or "Washer" means a Whirlpool-manufactured washing machine
identified by model number on Exhibit 2. All of the Class Washers were
manufactured by Whirlpool between 2001 and 2010 on either the "Access" or
"Horizon" engineering platform.

L.

"Court" or "Whirlpool MDL Court" means the United States District Court for the
Northern District of Ohio.
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M.

"Defendants" means Whirlpool Corporation and Sears, Roebuck and Co.

N.

"Effective Date" means the first date that is three business days after all the
following have occurred: (i) the Court has entered an order granting final
approval of the Settlement in accordance with the terms of this Agreement;
(ii) the time for any challenge to the Settlement, both in the Court and on appeal,
has elapsed; and (iii) the Settlement has become final, either because no timely
challenge was made to it or because any timely challenge has been finally
adjudicated and rejected. For purposes of this paragraph, an "appeal" shall not
include any appeal that concerns solely the issue of Class Counsel's request for
attorney fees, costs, and Service Awards to certain Class Representatives.

0.

"Fairness Hearing" means the final hearing, to be held after notice has been
provided to the Settlement Class in accordance with Section V of this Agreement,
(1) to determine whether to grant final approval to (a) the certification of the
Settlement Class, (b) the designation of Plaintiffs as the representatives of the
Settlement Class, (c) the designation of Class Counsel as counsel for the
Settlement Class, and (d) the Settlement; (2) to rule on Class Counsel's Fee
Application; and (3) to consider whether to enter the Final Approval Order. The
Court has informed the Parties that the Fairness Hearing will occur on September
7, 2016.

P.

"FAQ" means the proposed Frequently Asked Questions and Answers form
attached hereto as Exhibit 3, to be approved by the Court and posted on the
Settlement Website in accordance with. this Agreement. In addition, the FAQ
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form will be mailed to Class Members who contact the Settlement Administrator
by telephone or email and request a Claim Form in hard copy.
Q.

"Fee Application" means the application to be filed by Class Counsel by which
they will seek an award of attorney fees and reimbursement of costs incurred by
them in prosecuting the Lawsuits, as well as Service Awards to be paid to certain
Class Representatives.

R.

"Final Approval Order" means the proposed Order Granting Final Approval to the
Class Action Settlement and Entry of Final Judgment, to be entered by the Court
with the terms and substantially in the form of Exhibit 4 to this Agreement.

S.

"Lawsuits" means the Whirlpool Actions and Sears Actions, collectively.

T.

"Lead Class Counsel" means Jonathan D. Selbin, Mark P. Chios, and Jason L.
Lichtman of Lieff Cabraser Heimann & Bernstein, LLP.

U.

"Notice of Claim Denial" means the form that the Settlement Administrator will
send, by first-class United States Mail, to each Person who has submitted a Claim
Form that the Settlement Administrator has determined not to be a Valid Claim,
subject to review and approval by Class Counsel.

V.

"Notice Date" means the Court-ordered deadline by which the Settlement
Administrator must complete the mailing of the postcard notices and the emailing
of the email notices, which shall be no more than 30 days after entry of the
Preliminary Approval Order.

W.

"Person" means any natural person.
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X.

"Preliminary Approval Order" means the proposed Order Granting Preliminary
Approval to Class Action Settlement, to be entered by the Court with the terms
and substantially in the form of Exhibit 5 attached to this Agreement.

Y.

"Plaintiffs' Counsel" shall mean all plaintiffs' attorneys of record in these cases,
as well as all plaintiffs' attorneys who timely submitted contemporaneous time or
expense records to the Whirlpool MDL Court.

Z.

"Prequalified Class Member" means a Class Member identified in Whirlpool's or
Sears's databases as having reported a mold or odor problem to Whirlpool or
Sears within five years of purchase of a Class Washer. The search teems that will
be used to identify the Prequalified Class Members will be the same search terms
that Dr. Paul Taylor used for his data analyses disclosed in his expert reports in
the Lawsuits. The Prequalified Class Member list, as well as Whirlpool's and
Sears' service and call center databases, will be provided to the Settlement
Administrator for an independent, third-party audit to verify that Whirlpool and
Sears have properly identified the Prequalified Class Members.

AA.

"Publication Notice" means the proposed notice, with the teiiiis and form of
Exhibit 6 attached to this Agreement, to be approved by the Court and to be
published in accordance with the notice plan set forth in Section V of this
Agreement.

BB.

"20% Rebate Option" means a 20% rebate off the best negotiated retail purchase
price {not including sales taxes, delivery fees, or installation charges} of a new
Rebate Eligible Washer or Dryer. The rebate form to be provided to Class
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Members who file Valid Claims is transferable to any household or immediate
family member.
CC.

"5% Rebate Option" means a 5% rebate off the best negotiated retail purchase
price (not including sales taxes, delivery fees, or installation charges) of a new
Rebate Eligible Washer or Dryer or any pair of Rebate Eligible Washer and Dryer
(i.e., a 5% rebate off the best negotiated retail purchase price for a washer/dryer
pair). The rebate form to be provided to Class Members who file Valid Claims is
transferable to any household or immediate family member.

DD.

"Rebate Eligible Washer or Dryer" means a Whirlpool-manufactured washer or
dryer identified on Exhibit 7 to this Agreement. As necessary to reflect new
appliance models available to consumers, Whirlpool shall update the Rebate
Eligible Washer or Dryer list and provide a copy of the updated list to the
Settlement Administrator for posting on the Settlement Website and for
distribution to the 20% Rebate Option and 5% Rebate Option Claimants.

EE.

"Rebate Redemption Deadline" means the later of December 31, 2017, or one
year after the date on which the Settlement Administrator or Rebate Vendor mails
or emails the rebate forms to the 20% Rebate Option or 5% Rebate Option
Claimants.

FF.

"Rebate Vendor" means the faro selected by Defendants in consultation with
Class Counsel and paid by Whirlpool to administer the rebate program in
accordance with this Agreement. The Rebate Vendor may, but need not, be the
Settlement Administrator.
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GO.

"Released Claims" means, as to the Class Representatives and all Class Members,
all claims released under the release and waiver set forth in Section XI of this
Agreement.
"Releasees" means (a) Sears, Whirlpool, and Maytag together with their
respective predecessors and successors in interest, parents, subsidiaries, affiliates,
and assigns; (b) each of their respective past, present, and future officers,
directors, agents, representatives, servants, employees, attorneys, and insurers;
and (c) all distributors, retailers, and other entities who were or are in the chain of
design, testing, manufacture, assembly, distribution, marketing, sale, installation,
or servicing of the Class Washers.

IL

"Sears" means Sears, Roebuck and Co., its parent Sears Holdings Corporation,
and Sears Holdings Corporation's consolidated subsidiaries, including, without
limitation, Kmart Corporation, and their successors, predecessors, assigns,
affiliates, parent companies, subsidiaries, shareholders, officers, directors, agents,
insurers, attorneys, and employees.

JJ.

"Sears Actions" means the biofilm-related claims and allegations in the certified
and putative class-action lawsuits consolidated in the case captioned In re Sears,
Roebuck and Co. Front-Loading Washer Products Liability Litigation, Case Nos.
06-CV-7023, 07-CV-0412, and 08-CV-I832, pending in the United States District
Court for the Northern District of Illinois, EasternDivision

ILK.

"Service Award" means a reasonable payment, subject to Court approval, made to
a Class Representative to compensate for his or her efforts in pursuing the
Lawsuits.
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LL.

"Settlement" means the settlement provided for in this Agreement.

MM. "Settlement Administrator" means Angeion Group ("Angeion").
NN.

"Settlement Class" means all residents of the United States and its territories who
(a) purchased a new Class Washer; (b) acquired a Class Washer as part of the
purchase or remodel of a home; or (c) received as a gift, from a donor meeting
those requirements, a new Class Washer not used by the donor or by anyone else
after the donor purchased the Class Washer and before the donor gave the Class
Washer to the Class Member. Excluded from the Settlement Class are
(a) officers, directors, and employees of the Defendants, (b) insurers of Class
Members, (c) subrogees or all entities claiming to be subrogated to the rights of a
Washer purchaser, Washer owner, or a Class Member, and (d) all third-party
issuers or providers of extended warranties or service contracts for the Washers.

00.

"Settlement Notice" means the proposed written notices attached hereto,
collectively, as Exhibit 8, to be approved by the Court and to be sent to Class
Members in accordance with Section V1 of this Agreement.

PP.

"Settlement Website" means a website created by the Settlement Administrator to
facilitate notice, the making of claims, and for other administrative purposes
related to the Settlement, as detailed in Section V of this Agreement.

QQ.

"Valid Claim" means a Claim Form that (i) is timely submitted by a Class
Member in accordance with the requirements of the Preliminary Approval Order,
(ii) is signed by that Class Member with a certification that the information is true
and correct to the best of the Class Member's knowledge and recollection, and

1 All references to "Section V of this Agreement" are to the portion of this Settlement Agreement that begins on
page 24 below, not to subparagraph V of this Section L
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(iii) contains all of the attestations, certifications, information, and documentation
required for that Class Member to be eligible to receive one or more of the
benefits provided in Section IV of this Agreement.
RR.

"Whirlpool" means Whirlpool Corporation and its subsidiaries and affiliates,
including their successors, predecessors, assigns, affiliates, parents, subsidiaries,
shareholders, officers, directors, agents, insurers, attorneys, and employees.

SS.

"Whirlpool Action" means the putative class-action lawsuits in the multi-district
litigation captioned In re Whirlpool Corp. Front-Loading Washer Products
Liability Litigation, Case No. 1:08-WP-65000 (MDL 2001), pending in the Court,

II.

CONDITIONAL CERTIFICATION OF THE SETTLEMENT CLASS
For the purposes of implementing this Agreement and the Settlement, and for no other

purpose, Defendants stipulate to the conditional certification of the Settlement Class on a
nationwide basis. If for any reason this Agreement should fail to become effective, Defendants'
stipulation to certification of the nationwide Settlement Class shall be null and void, and the
Parties shall return to their respective positions in the Lawsuits as those positions existed
immediately before the execution of this Agreement.
III.

RE4UIRED EVENTS
A.

By April 18, 2016, Plaintiffs shall file with the Court a joint motion seeking entry
of the Preliminary Approval Order, which shall:
Preliminarily approve the Settlement and this Agreement as fair and
reasonable to the Settlement Class;
2.

Conditionally certify the Settlement Class as a nationwide class for the
purpose of effecting the Settlement;

3.

Designate Plaintiffs as the representatives of the Settlement Class;
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4.

Designates Lead Counsel as well as the other Class Counsel as counsel for
the Settlement Class;

5.

Designate Angeion as the Settlement Administrator and instruct the
Settlement Administrator to perfoini the following functions in accordance
with the terms of this Agreement, the Preliminary Approval Order, and the
Final Approval Order:
a.

Disseminate the Settlement Notices, including the Publication
Notice.

b.

Establish the Settlement Website with information the Parties
jointly agree to post concerning the nature of the case and the
status of the Settlement, including relevant pleadings such as the
operative complaints, papers in support of preliminary and final
approval of the Settlement, and Class Counsel's Fee Application,
plus relevant orders of the Court.

c.

Establish a toll-free telephone number that Class Members can call
to request hard copies of the Claim Fo His and FAQ be sent to
them by mail and obtain additional information regarding the
Settlement. This shall be accomplished before mailing the
Settlement Notice or publishing Publication Notice.

d.

Receive, evaluate, and either approve as meeting the requirements
of this Agreement or disapprove as failing to meet those
requirements Claim Forms submitted by Claimants.
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e.

Thirty days before mailing Notices of Claim Denial, provide to
Defendants and Class Counsel: (i) a list of the names and
addresses of all Class Members who have submitted Claim Forms
and whose Claim Forms the Settlement Administrator has
determined to be Valid Claims, separately identified by category of
settlement benefit to be paid; and (ii) a separate list of the names
and addresses of all Persons who have submitted Claim Forms and
whose Claim Forms the Settlement Administrator has determined
not to be Valid Claims. Class Counsel shall then have an
opportunity to review the Notices of Claim Denial and request a
meet and confer with counsel for Defendants and the Settlement
Administrator should Class Counsel or a Class Member decide to
challenge any of the Notices of Claim Denial. In the event Class
Counsel challenges a Notice of Claim Denial, that Notice shall not
be sent to the Class Member until Class Counsel and counsel for
Defendants meet and confer to arrive at a resolution.

f.

Send, by first-class United States Mail, to each Person who has
submitted a Claim Form that the Settlement Administrator has
determined not to be a Valid Claim, and which has not been
challenged by Class Counsel, a Notice of Claim Denial. Such a
person shall have 30 days to cure the reason for any denial.
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g.

Effect Publication Notice (via traditional and social media) for the
Settlement Class. Traditional publication notice shall take the
form attached as Exhibit 6 to this Agreement.

h.

Process requests for exclusion from the Settlement in accordance
with. Section IX of this Agreement.

i.

Process objections to the Settlement in accordance with Section
VIII of this Agreement.

j,

Within 30 days after the payment of all Valid Claims for monetary
compensation by the Settlement Administrator, provide to
Defendants and Class Counsel a statement, under penalty of
perjury, of the total number of claims submitted (in total and by
category of benefit), the total number of claims adjudicated as
Valid Claims (in total and by category of benefit), and the total
dollar amount paid to Class Members (in total and by category of
benefit).

6.

Approve the form, contents, and methods of notice to be given to the
Settlement Class as set forth in Section V of this Agreement, and direct
Defendants to provide, and cause to be provided, such notices and to file
with the Court a declaration of compliance with those notice requirements,
as set forth in Section V of this Agreement.

7.

Establish procedures and schedule deadlines for Class Members to object
to the Settlement or certification of the Settlement Class, to exclude
themselves from the Settlement, and to submit Claim Forms to the
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Settlement Administrator, all consistent with Sections IV, V, VIII, and IX
of this Agreement;
8.

Schedule deadlines for the filing of (a) papers in support of final approval
of the certification of the Settlement Class, the designation of Plaintiffs as
representatives of the Settlement Class, the appointment of Class Counsel
as counsel for the Settlement Class, and the Settlement; (b) Class
Counsel's Fee Application; and (c) objections to certification of the
Settlement Class, to the designation of Plaintiffs as the representatives of
the Settlement Class, to the appointment of Class Counsel as counsel for
the Settlement Class, or to the Settlement.

B.

Defendants may file a memorandum in support of the motion seeking entry of the
Preliminary Approval Order.

C.

At the Fairness Hearing the Parties will jointly request the Court to enter the Final
Approval Order that:
1.

Grants final approval of the certification of the Settlement Class.

2.

Designates Plaintiffs as the representative of the Settlement Class and
Lead Counsel as well as other Class Counsel as counsel for the Settlement
Class.

3.

Grants final approval of the Settlement and this Agreement as fair,
reasonable, and adequate to the Settlement Class.

4.

Provides for the release of all Released Claims and enjoins Class Members
from asserting, filing, maintaining, or prosecuting any of the Released
Claims in the future.
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5.

Orders the dismissal with prejudice of all claims alleged in the Whirlpool
Action, and incorporates the releases and covenant not to sue stated in this
Agreement, with each of the Parties to bear its, his, or her own costs and
attorney fees, except as provided in Section X below.

6.

Authorizes the payment by Defendants of Valid Claims approved by the
Settlement Administrator as Valid Claims, or otherwise reviewed by Class
Counsel and counsel for Defendants and determined to be Valid Claims.
Preserves the Court's continuing jurisdiction over the administration of the
Settlement and enforcement of this Agreement.

8.

In addition, Class Counsel will move the Court for entry of a separate
order approving: (1) Service Awards; and (2) attorney fees and costs to
Class Counsel in an amount to be determined by the Court consistent with
the terms of this Agreement.

D.

As soon as practicable after execution of this Agreement, the Parties shall file in
the Sears Actions a stipulated motion, proposed stipulated order, or other filing to
(i) stay the cases and (ii) provide for their automatic dismissal after the Effective
Date of the Settlement.

E.

Plaintiffs, Class Counsel, and Defendants will cooperate and take all reasonable
actions to accomplish the above. If the Court fails to enter either the Preliminary
Approval Order or the Final Approval Order, Plaintiffs, Class Counsel, and
Defendants will use all reasonable efforts that are consistent with this Agreement
to cure any defect identified by the Court. If, despite such efforts, the Court does
not enter the Preliminary Approval Order or Final Approval Order, the Parties
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will return to their positions in the Lawsuits as they were immediately prior to the
execution of this Settlement Agreement.
IV.

BENEFITS AVAILABLE TO SETTLEMENT CLASS MEMBERS
A.

To qualify for any compensation under this Agreement, a Claimant must timely
submit to the Settlement Administrator a properly completed Claim Folly
attesting (if a Prequalified Class Member) or showing (if a Non-Prequalified
Class Member) that the Claimant is a Class Member because he or she bought or
acquired a new Class Washer for household use.
1.

The mailed and emailed Class Notice will include a pre-printed unique
claim identification number that the Settlement Administrator will use to
deteimine whether the Claimant is a Prequalified Class Member or a NonPrequalified Class Member.

2.

Prequalified Class Members will be required only to confirm their names,
addresses, and (in the case of emailed Claim Forms) email addresses;
check several eligibility boxes on the Claim Form; and sign (or
electronically sign) the Claim Form attesting that the statements are true
and correct.

3.

To establish their Class Member Status, Non-Prequalified Class Members
will only be required to provide the information that Prequalified Class
Members must provide, their names, addresses, and sufficient proof that
they bought or acquired a new Class Washer with their Claim Foim. To
do so, they may provide their Class Washer's model and serial numbers or
alternate proof of purchase or ownership; and sign (or electronically sign)
the Claim Form attesting that the statements are true and correct.
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4.

Class Members will be able to electronically submit claims through the
Settlement Website. The Settlement Administrator shall pre-populate the
online Claim Form with all relevant information, such as name, address,
and model and serial numbers, that is readily accessible in Whirlpool's or
Sears' databases. AU Class Members who cannot be identified in
Whirlpool's or Sears' databases must provide with their Claim Form
information sufficient to establish their Class Member status.

B.

Subject to the requirements of Sections IV(D) and IV(E) of this Agreement:
Prequalified Class Members who timely submit a Valid Claim and NonPrequalified Class Members who timely submit a Valid Claim including a
statement under oath attesting that they experienced persistent bad odors and/or
mold growth problems inside their Washer within five years of purchasing a Class
Washer will be eligible to select one of three separate benefits, depending on their
individual circumstances. First, they may select a cash payment of $50. Second,
they may select the 20% Rebate Option. Finally, if the Class Member incurred
documented out-of-pocket expenses to service or replace their Class Washer due
to mold or odor problems, they may instead choose to recover any documented
out-of-pocket expenses to service or replace their Class Washer due to mold or
odor problems up to $500 in total.
1.

Sears and Whirlpool, together with the Settlement Administrator, will
design the rebate forms for the Class Members. Class Counsel will review
and approve the rebate forms before the Settlement Administrator
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disseminates it to any Class Member. Class Counsel will not
unreasonably withhold approval.
2.

Both Prequalified Class Members and Non-Prequalified Class Members
must submit documentation to establish eligibility for out-of-pocket
expenses.
a.

In order to receive a cash reimbursement of out-of-pocket expenses
to service a Class Washer due to mold or odor problems, the Class
Member must submit documentation showing the service calls and
the costs incurred in connection with those service calls (e.g.,
receipt for the repair of a Class Washer, service tickets, a payment
to a service technician for labor or parts (including payments for
Affresh or other washer cleaners required to ameliorate mold or
odor problems), or receipts for parts purchased for a Class Washer
due to mold or odor problems). The first documented service call,
complaint, or manifestation of mold or odor must have occurred
within the first five years after purchase, and no service-related
expenses will be compensated if they were incurred after
December 31, 2015.

b.

In order to receive cash reimbursement of out-of-pocket expenses
to replace rather than repair a Class Washer, the Class Member
must submit documentation showing that the Class Member had at
least three service calls or complaints regarding mold or odor
problems before he or she replaced the Class Washer (e.g., a
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service ticket, a complaint to Whirlpool or Sears, a receipt for
purchase of washing machine cleaner, or any combination of such
documentation showing repeated mold and odor problems). If a
Settlement Class Member cannot provide the qualifying
documentation described in this paragraph, the Settlement
Administrator will search Sears's and Whirlpool's service
databases for proof of any missing information. The first
documented service call, complaint, or manifestation of mold or
odor must have occurred within the first five years after purchase,
and no replacement expenses will be reimbursed if they were
incurred after December 31, 2015.
3.

The affirmation under oath to be made on the claim form for NonPrequalified Class Members shall read: "I attest under oath that within
five years after purchasing my Washer, I experienced persistent (that
is, more than one time) bad odors and/or mold growth problems
inside my Washer, and that I took steps to remedy the problem, such
as using a washing machine cleaner or other steps to clean my Washer
to remove bad odors or mold, or contacting a third-party servicer for
advice or a repair,"

C.

Subject to the requirements of Sections WED) and IV(E) of this Agreement, all
other Class Members (i.e., those who establish that they purchased or acquired a
new Class Washer but do not claim to have experienced a mold or odor problem
within the first five years of purchase of their Class Washer) who timely submit a
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Valid Claim will be eligible to receive the 5% Rebate Option. Sears and
Whirlpool, together with the Settlement Administrator, will design the rebate
form for the Class Members. Class Counsel will review and approve this rebate
form before the Settlement Administrator disseminates it to any Class Member.
Class Counsel approval will not be unreasonably withheld.
D_

Each Class Member who makes a Valid Claim to receive a rebate benefit shall be
entitled to a single rebate benefit for each subject Class Washer he or she
purchased. For example, if a Class Member bought and registered two Class
Washers, that Class Member would be eligible to receive two rebate benefits.
The 5% Rebate Option is available to all Class Members who ever bought or
acquired a new Class Washer, and they need not currently own their Class Washer
to qualify for the 5% Rebate Option.

E.

After the Settlement Administrator determines which claims are Valid Claims and
which are not, the Settlement Administrator will email or mail to each Class
Member who submits a Valid Claim for the 20% Rebate Option or the 5% Rebate
Option a rebate form that includes a unique authorization code identifying the
rebate form as a valid rebate form and enabling the Class Member, if he or she
chooses, to transfer the rebate form any family member or member of the Class
Member's household who may use the rebate form to purchase a Rebate Eligible
Washer or Dryer (or both). Each unique rebate form and authorization code will
be honored only one time to prevent fraudulent claims that seek to re-use the same
authorization code.
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F.

No Class Member who received from Sears or Whirlpool either a full refund of
the purchase price he or she paid for the Class Washer or a free exchange of the
Class Washer for a new washing machine of any model will be entitled to any
payment or other compensation under this Section IV, unless (a) the Class
Member received a free exchange of the Class Washer for a new Class Washer
and (b) the Class Member's experiences with the second Class Washer qualifies
the Class Member for compensation for that second Class Washer under the terms
of this Agreement. To establish eligibility for any payment or other compensation
under this Agreement, Class Members will be required to check an eligibility box
on the Claim Form stating that they did not receive either a full refund of the
purchase price paid for the Class Washer or a free exchange of the Washer for a
new washing machine of any kind, unless the new washer was a Class Washer
qualifying the Class Member for relief under this Agreement.

G.

Class Members who have previously received from Sears or Whirlpool any form
of compensation for a mold or odor problem with the Class Member's Washer
(e.g., a policy-adjust cash payment, a partial refund, a discount off the regular
price of a new clothes washer, a coupon applicable to the purchase of a new
clothes washer that was redeemed), shall have any compensation to which the
Class Member would otherwise be entitled under this Section IV reduced as
follows:
For any policy-adjust cash payment, cash refund, or other cash payment,
the amount of that payment.
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2.

For any specified dollar-discount off the price of any new washing
machine, the specified dollar amount.

3.

For any specified percentage-discount off the price of any new washing
machine, the dollar amount determined by applying that percentage to the
regular, then-prevailing price of that product.

4.

For any coupon redeemed for the purchase of a new washing machine, the
dollar amount specified on the face of the coupon redeemed.

All other Class Members will be required to check a box on the Claim Form
stating that they did not receive any of these customer-satisfaction benefits from
Whirlpool or Sears related to a mold or odor problem with their Class Washer.
All Class Members shall be required to mail or email to the Settlement
Administrator their completed rebate foliu and proof of purchase of a Rebate
Eligible Washer or Dryer by December 31, 2017 or one year after the date on
which the Settlement Administrator mails or emails the blank rebate forms to the
rebate Claimants, whichever of these two dates is later. This allows Class
Members at least one year or more to make an eligible purchase and submit the
rebate form. The Settlement administrator shall mail rebate checks to Class
Members within 12 weeks after receipt of the completed rebate form.
V.

SETTLEMENT NOTICE AND ADMINISTRATION
A.

All decisions regarding notice and settlement administration shall be made jointly
between Defendants and Class Counsel. Class Counsel and counsel for
Defendants shall have the ability to communicate with the Settlement
Administrator without the need to include each other in each of those
communications. Disputes, if any, shall be resolved by the Court. This includes
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any disputes over whether a particular class member is entitled to recover a
particular claim for relief.
B.

As soon as practicable, but no later than 30 days after the Court's entry of the
Preliminary Approval Order:
1.

The Settlement Administrator shall send or cause to be sent, by first-class
United States Mail a copy of the Settlement Notice to every Class Member
who reasonably can be identified in Sears's and Whirlpool's records.
Sears and Whirlpool will obtain or cause to be obtained address updates
utilizing a National Change of Address database. The Settlement
Administrator will use any updated addresses thus obtained. The
Settlement Administrator will forward Settlement Notices that are returned
by the U.S. Postal Service with a forwarding address.

2.

The Settlement Administrator also shall send or cause to be sent, via
electronic mail, a copy of the Settlement Notice to every Class Member
whose email address Sears and Whirlpool can reasonably identify. If the
Settlement Administrator can identify more email addresses for
Prequalified Class Members by performing an email address lookup,
Whirlpool will pay the reasonable costs of such a search. Electronic mail
notices shall advise Class Members if they are Prequalified Class
Members.

C.

At least 15 days before the deadline to file claim forms, the Settlement
Administrator shall again mail and email the Settlement Notice to Prequalified
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Class Members. This second set of mailed and emailed notices shall remind
Prequalified Class Members of the deadline for filing a claim.
D.

At approximately the same time as the Settlement Administrator mails and emails
the initial round of Settlement Notice, it shall provide Publication Notice to the
Class Members using both traditional and social media. At approximately the
same time the Settlement Administrator performs the second round of mailed and
emailed notices to Prequalified Class Members, it shall run a second round of
social media notice. The Settlement Administrator's notice expert will design the
social media notice. All notices must be approved by Whirlpool and Class
Counsel before the notices are published.

E.

Whirlpool will not oppose reasonable efforts by Class Counsel to provide
additional notice to the Class Members, at Class Counsel's expense, subject to
Whirlpool's approval of its content.

F.

Whirlpool shall pay Angeion Group's reasonable costs, up to $7,000, incurred in
preparing to mail and email the class certification notices to the Illinois Class
Members in the Sears Action, which notice campaign has been rendered
unnecessary by this Agreement.

G.

To facilitate the efficient administration of this Settlement, and to promote
compensation pursuant to this Settlement, the Settlement Administrator will
establish a Settlement Website that enables Class Members to:
1.

Read the Settlement Notice and FAQ.
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2.

Complete, review, and submit a Claim Faun online. This shall include the
ability to electronically upload and submit documents supporting their
Claim Form.

3.

Print the completed Claim Form for signature by the Class Member and
mailing to the Settlement Administrator along with any required
documentary proof.

H.

The Parties agree that the Settlement Notice, FAQ, Claim Faints, Publication
Notice, and Settlement Website will provide information sufficient to inform
Class Members of: (1) the essential terms of this Agreement; (2) appropriate
means for obtaining additional information regarding the Agreement and the
Lawsuits; (3) appropriate information about the procedure for objecting to or
excluding themselves from the Settlement, if they should wish to do so; and
(4) appropriate means for and information about submitting a claim for
compensation pursuant to the Settlement. The Parties also agree that the
dissemination of the Settlement Notice and the FAQ in the manner specified in
this Section V satisfies the notice requirements of due process and Rule 23 of the
Federal Rules of Civil Procedure.

I.

The Parties will request the Court to approve, in the Preliminary Approval Order,
the direct mailing and emailing of the Settlement Notice, the Settlement Website
publication of the Settlement Notice and FAQ, the Settlement Website publication
of the Claim Forms, and the Publication Notice all as set forth above in this
Section V.
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J.

As soon as practicable, but no later than 10 days after Plaintiffs file this
Agreement in the Court, Whirlpool and Sears shall comply with the notice
provisions of the Class Action Fairness Act, 28 U.S.C. Section 1715.

K.

Within 45 days after the Court's entry of the Preliminary Approval Order,
Whirlpool and Sears will file with the Court a declaration of compliance with this
plan of notice, including a statement of the number of persons to whom the Class
Notice was mailed and emailed.

VI.

COSTS OF NOTICE AND CLAIMS ADMINISTRATION
In addition to providing to Class Members the compensation and benefits described in

Section IV above, Whirlpool shall pay, separate from the compensation payments, the
Administration and Notice Expenses, including the cost of any Publication Notice required by
law or this Agreement. Defendants shall not be responsible for any cost that may be incurred by,
on behalf of, or at the direction of Plaintiffs or Class Counsel in (a) responding to inquiries about
the Agreement, the Settlement, or the Lawsuits; (b) defending the Agreement or the Settlement
against any challenge to it; or (c) defending against any challenge to any order or judgment
entered pursuant to the Agreement, unless otherwise specifically agreed. Defendants shall,
however, be required to pay the reasonable costs, if any, billed by the Settlement Administrator
for work performed by the Settlement Administrator to provide information to the Court
regarding the notice and settlement administration process related to challenges/objections to the
Agreement or the Settlement.
VII.

COMPENSATION TO PLAINTIFFS
A.

Compensation as Members of the Settlement Class. Each Plaintiff shall be
entitled to participate in the claims procedures described in Section IV of this
Agreement to the same extent as Class Members.
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B.

Service Awards. Subject to approval by the Court, Whirlpool shall pay $4,000 to
each of the following Plaintiffs: John Bettua, Guiseppina F. Donia, Karen
Freeman, Peggy Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic
Pfefer, Jeffrey A. and Sandra K. Robinson together (i.e., not separately to each of
them), Gina Glazer, Irina Allison, Jeff Glennon, Mara Cohen, Karen P.
Hollander, Jane Werman, Sonja Sandholm-Pound, Shannon Schaeffer, Paula Call,
Bonnie Beierschrnitt, Phil Torf, Sylvia Bicknell, Rebecca Nordan, Maggie
O'Brien, Andrea Strong, Tracy Cloer, Kathryn Cope, Laurie Fletcher, Tracie
Snyder, and Pramila Gardner. Each of these Plaintiffs have responded to written
discovery and been deposed or inspected by Defendants. Subject to approval by
the Court, Whirlpool shall pay $1,000 each to named plaintiffs who were not
subject to both written discovery and a deposition or inspection. The named
plaintiffs receiving $1000 are: Susan Hirsch, Heidi Klein, Twilla Martin, Susan
Scott, Donna Seeherman, Carlos Vecino, and Jennifer Wainwright. Even though
each of these Plaintiffs has signed this Agreement and support approval of the
Settlement, payment of the Service Award is not contingent on such authorizing
and supporting the Agreement. Any Plaintiff who is a class representative for the
CCU settlement class in the Sears Actions and who shall receive a service award
in the CCU class settlement shall not be entitled to receive a second or separate
Service Award in connection with this Settlement or Agreement.

VIII. PROCEDURES FOR SETTLEMENT APPROVAL
A.

The Parties shall use their best efforts to effectuate this Agreement, including
cooperating in drafting the preliminary approval documents and securing the
prompt, complete, and final dismissal, with prejudice, of the Lawsuits.
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B.

Preliminary Approval
No later than April 18, 2016, or as soon thereafter as practicable and
consistent with any further order of the Court, Plaintiffs shall file a joint
motion with the Court for: (A) preliminary approval of the Settlement;
(B) authorization to disseminate the Settlement Notice contemplated by
this Agreement to all members of the Settlement Class; and (C) a stay of
all proceedings in the Whirlpool Actions, except in connection with this
Agreement as set forth herein (the "Motion"). The Motion shall include:
(A) the proposed Preliminary Approval Order; (B) proposed forms of the
Settlement Notice and methods for dissemination; (C) proposed date of
dissemination of the Settlement Notice to the Settlement Class; and
(D) proposed schedule through final approval of the Agreement.
2.

The deadlines established in the Preliminary Approval Order are:
a.

Within thirty (30) days after entry of the Preliminary Approval
Order: the Settlement Administrator shall mail and email the
Settlement Notices as required by Section V of this Agreement.

b.

Within forty-five (45) days after entry of the Preliminary Approval
Order: the Settlement Administrator shall file with the Court a
declaration of compliance with the notice requirements set forth in
Section V of this Agreement.

c.

Within sixty (60) days of entry of the Preliminary Approval Order:
Class Counsel shall file their Fee Application.
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d.

Within ninety (90) days after entry of the Preliminary Approval
Order: any objectors shall file objections, together with all
supporting memoranda and other material, with the Court and
serve that filing on Class Counsel and Defendants. This includes
objections to: certification of the Settlement Class, the designation
of Plaintiffs as Class Representatives, the appointment of Class
Counsel, the Settlement, the Agreement, or Class Counsel's Fee
Application.

e.

Within ninety (90) days after entry of the Preliminary Approval
Order: requests by Class Members to be excluded from the
Settlement must be either postmarked by the United States Postal
Service (in the case of mailed exclusions) or actually received by
the Settlement Administrator (in the case of electronically
submitted exclusions). The Settlement Administrator must file a
list of all exclusions with the Court within ninety-five (95) days.

f.

Within ninety-five (95) days after entry of the Preliminary
Approval Order: Any Person or attorney seeking to appear at the
Fairness Hearing must file with the Court and serve on Class
Counsel and Defendants an entry of appearance in the Whirlpool
Action and notice of intention to appear at the Fairness Hearing.
This includes any person objecting to any or all of certification of
the Settlement Class, designation of Plaintiffs as Class
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Representatives, appointment of Class Counsel, the Settlement, the
Agreement, or Class Counsel's Fee Application.
g.

Within one-hundred-ten (110) days after entry of Preliminary
Approval Order: Class Counsel shall file their reply, if any, in
support of their Fee Application.

h.

Within one-hundred-twenty (120) days after entry of the
Preliminary Approval Order: Class Counsel shall file the proposed
Final Approval Order and memorandum in support of Final
Approval.

i.

One-hundred-fifty (150) days after the Preliminary Approval
Order: Claims Deadline: all claims by Class Members to the
Settlement Administrator for benefits under Section IV of this
Agreement shall be postmarked (in the case of mailed Claims
Forms) or received (in the case of electronic Claims Fowls).
Claims received after this date shall not be Valid Claims.

j.
C.

On September 7, 2016: Fairness Hearing.

Final Approval
1,

At the Fairness Hearing, the Parties will jointly request the Court to enter
the Final Approval Order, which (1) grants final approval of the
certification of the Settlement Class, designation of the Class
Representatives, and designation of Lead Counsel and other Class
Counsel; (2) grants final approval to the Settlement and this Agreement as
fair, reasonable, and adequate to the Settlement Class; (3) provides for the
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release of all Released Claims and enjoins Class Members from asserting,
filing, maintaining, or prosecuting any of the Released Claims in the
future; (4) orders the dismissal with prejudice of all claims alleged in the
Whirlpool Action, and incorporates the releases and covenant not to sue
stated in this Agreement, with each Party to bear its, his, or her own costs
and attorney fees, except as provided in Section X below; (5) authorizes
the payment by Whirlpool of Valid Claims approved by the Settlement
Administrator as Valid Claims, in accordance with the terms of the
Agreement; and (6) preserves the Court's continuing jurisdiction over the
administration of the Settlement and enforcement of the Agreement.
2.

In addition, Class Counsel will move the Court for entry of a separate
order approving the following: (1) Service Awards as set forth herein; and
(2) attorney fees and costs to Class Counsel consistent with this
Agreement.

IX.

REQUESTS FOR EXCLUSION
A.

Any member of the Settlement Class shall have the right to opt out of the
Settlement Class by sending a written request for exclusion from the Settlement
Class to the Settlement Administrator's address listed in the Settlement Notice. It
shall be postmarked no later than a deadline to be set by the Court, and this
deadline shall be set forth in the Settlement Notice.

B.

Within 10 days after the Court-ordered deadline for timely and properly opting
out from the Settlement Class, the Settlement Administrator shall provide to
counsel for Defendants and Class Counsel a list of the names and addresses of the
members of the Class who have opted out.
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X.

CLASS COUNSEL'S APPLICATION FOR AN AWARD OF ATTORNEY FEES
AND COSTS, AND SERVICE AWARDS TO PLAINTIFFS
A.

As part of the Settlement, Defendants have agreed to pay Plaintiffs' Counsel
reasonable attorney fees and costs, without reducing the amount of money
available to pay Valid Claims submitted by Class Members or the amount of
money to be paid for work performed by the Settlement Administrator.

B.

Class Counsel represents that their total estimated attorney fees and expenses
incurred in the Lawsuits from 2006 to the present equal or exceed approximately
$40,000,000, including approximately $7,300,000 in out-of-pocket litigation
costs- In their Fee Application to be filed with the Court, Class Counsel will
include a reference to this total, and will base their attorney fee and cost request
on a minimum of $30,000,000 in total lodestar and costs incurred in the Lawsuits.

C.

The amount of attorney fees and costs to be paid to Plaintiffs' Counsel shall be
determined by the Court. After the Court preliminarily approves the Settlement,
Class Counsel may submit a Fee Application to the Court. Class Counsel agrees
to request, and Defendants agree not to oppose, up to $14,750,000 as the
reasonable amount of attorney fees and costs to be paid by Whirlpool (on behalf
of Whirlpool and Sears) to Plaintiffs' Counsel, subject to Court approval.

ID,

Whirlpool shall pay the Court-approved amount of attorney fees and costs, up to
$14,750,000, within thirty (30) days after the Court's entry of the final approval
order and final judgment, regardless of any appeal that may be filed or taken by
any Class Member or third party. Class Counsel will repay to Whirlpool the
amount of the award of attorney fees and costs in the event that the final approval
order and. final judgment are not upheld on appeal and, if only a portion of fees or
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costs (or both) is upheld, Class Counsel will repay to Whirlpool the amount
necessary to ensure the amount of attorney fees or costs (or both) comply with
any court order. Under no circumstances will Whirlpool pay more than
$14,750,000 in attorney fees and costs to Class Counsel.
E.

Defendants shall not oppose a Service Award of $4,000.00 or $1,000.00 to each
of the Class Representatives or intended named Plaintiffs, all as specifically
provided in Section VII(B) of this Agreement. This agreed amount will be
subject to Court approval and will be included in Class Counsel's Fee
Application.

F.

Lead Class Counsel shall have the authority to determine and make an allocation
of attorney fees and costs to any counsel representing any of the Plaintiffs who
claims an entitlement to share in any fees or costs approved by the Court and paid
by Whirlpool. Any disputes regarding such allocation shall be resolved by the
Court.

G.

Any issues relating to attorney fees and costs or to any Service Award are to be
considered by the Court separately from the Court's consideration of the fairness,
reasonableness, and adequacy of this Agreement and the Settlement. The Court's
or an appellate court's failure to approve, in whole or in part, any award of
attorney fees and costs to Class Counsel, or any Service Award, shall not affect
the validity or finality of the Settlement, nor shall such non-approval be grounds
for rescission of the Agreement, as such matters are not the subject of any
agreement among the Parties other than as set forth above. In the event the Court
declines to approve, in whole or in part, the payment of attorney fees, litigation
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costs and expenses to Class Counsel in the amount sought by Class Counsel or the
payment of any Service Award, the remaining provisions of this Agreement shall
remain in full force and effect.
XI.

RELEASES
A.

Plaintiffs and all Class Members who do not timely exclude themselves from the
Settlement do forever release, acquit, and discharge Releasees from all manner of
claims, actions, causes of action, administrative claims, demands, debts, damages,
costs, attorney fees, obligations, judgments, expenses, or liabilities for economic
loss, in law or in equity, whether now known or unknown, contingent or absolute,
including all claims that Plaintiffs now have or, absent this Agreement, may in the
future have had, against Releasees, by reason of any act, omission, harm, matter,
cause, or event whatsoever that has occurred from the beginning of time up to and
including the Effective Date of this Agreement and that arise from or relate to any
of the defects, malfunctions, or inadequacies of the Class Washers that are alleged
or could have been alleged in the Lawsuits relating to an alleged mold or odor
problem (including alleged mold or bacteria growth or bad odors inside the
Washers; bad odors on laundry cleaned in the Washers as a result of biofilm,
mold, bacteria, or mildew; failure of the Washers to adequately self-clean; or
failure of AtTresh Washer Cleaner to remedy the alleged defects or adequately
clean the Washers), or to any act, omission, damage, matter, cause, or event
whatsoever arising out of the initiation, defense, or settlement of the Lawsuits or
the claims or defenses asserted in the Lawsuits, including all claims for out-ofpocket expense, consequential, diminution-in-value, benefit-of-the-bargain, cost-
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of-repair, cost-of-replacement, cost-of-maintenance including the purchase of
Affresh, or premium-price damages.
B.

The Released Claims specifically exclude claims for (i) personal injury,
(ii) emotional distress; (iii) damage to property other than the Class Washer itself,
and (iv) economic loss claimed in any unrelated litigation.

C.

By executing this Agreement, the Parties acknowledge that, upon entry of the
Final Approval Order by the Court, the Lawsuits shall be dismissed with
prejudice, an order of dismissal with prejudice shall be entered, and all Released
Claims shall thereby be conclusively settled, compromised, satisfied, and released
as to the Releasees. The Final Approval Order shall provide for and effect the full
and final release, by Plaintiffs and all Class Members, of all Released Claims.

D.

As additional consideration for the Settlement and benefits provided by this
Agreement, each Plaintiff agrees to take all reasonable actions to support any of
the Releasees' efforts to obtain dismissal of any claims or causes of action
brought against them, including any action for contribution or indemnity, that
may at any time be asserted against any of the Releasees by any of Plaintiffs, or
any anyone subrogated to any of the Plaintiffs' rights in any capacity, and that
arise from or relate to any loss, injury, property damage, or expense, including,
but not limited to, all incidental and consequential damages, lost wages, lost
income, lost profits, loss of use, and loss or damage to any items that resulted
from or that might have, or are alleged to have, resulted from the sale of Class
Washers to Plaintiffs.
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E.

Future or Unknown Harm and Waiver of Statutoty Rights: It is possible, although
unlikely, that other injuries, damages, losses, or future consequences or results of
the sale, purchase, use, non-use, need for repair, or repair of the Class Washers
are pot currently known by Plaintiffs and Class Members and will develop or be
discovered that relate to the subject matter of this litigation. The Release in this
Agreement, and the compromise on which it is based, are expressly intended to
and do cover and include a release by each Plaintiff and Class Member of all such
future injuries, damages, losses, or future consequences or results, excluding any
future injury to person or to property other than the Class Washer itself, and
including a release and waiver of all rights, causes of actions, claims, and lawsuits
against the Releasees that may exist or arise in the future because of such future
injuries, damages, losses, or future consequences or results of known or unknown
injuries that relate to or arise out of the subject matter of this litigation.

F.

Plaintiffs and Class Members hereby expressly, knowingly, and voluntarily waive
the provisions of Section 1542 of the California Civil Code, which provides as
follows:
A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if known by him must have materially affected his
settlement with the debtor.
Plaintiffs and Class Members expressly waive and relinquish all rights and
benefits that they may have under, or that may be conferred upon them by, the
provisions of Section 1542 of the California Civil Code and of all similar laws of
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other States, to the fullest extent that they may lawfully waive such rights or
benefits pertaining to the Released Claims. In connection with such waiver and
relinquishment, Plaintiffs and Class Members hereby acknowledge that they are
aware that they or their attorneys may hereafter discover claims or facts in
addition to or different from those which they now know or believe to exist with
respect to the Released Claims, but that it is their intention to hereby fully, finally,
and forever settle and release all of the Released Claims, known or unknown,
suspected or unsuspected, that they have against Releasees. In furtherance of
such intention, the release herein given by Plaintiffs and Class Members to the
Releasees shall be and remain in effect as a full and complete general release of
all claims notwithstanding the discovery or existence of any such additional
different claims or facts.
G.

Each Plaintiff and Class Member expressly consents that this release shall be
given full force and effect according to each of its terms and provisions, including
those relating to unknown and unspecified claims, injuries, demands, rights,
lawsuits, or causes of action as referenced above. Each Plaintiff and Class
Member acknowledges and agrees that this waiver is an essential and material
term of this release and the compromise settlement that led to it, and that without
this waiver the compromise settlement would not have been accomplished. Each
Plaintiff has been advised by his or her attorney with respect to this waiver and,
being of competent mind, understands and acknowledges its significance.

H.

Each Party expressly accepts and assumes the risk that if facts with respect to
matters covered by this Agreement are found to be other than or different from the

-3 91301441.1

facts now believed or assumed to be true, this Agreement shall nevertheless
remain effective. It is understood and agreed that this Agreement shall constitute
a general release and shall be effective as a full and final accord and satisfaction
and is a bar to all actions, causes of action, costs, expenses, attorney fees,
damages, claims, and liabilities whatsoever, whether or not now known,
suspected, claimed or concealed, pertaining to the Released Claims of this
Agreement.
I.

Notwithstanding the above, the Court shall retain jurisdiction over the Parties and
the Agreement with respect to the future performance of the terms of the
Agreement, and to assure that all payments and other actions required of any of
the Parties by the Settlement are properly made.

XII.

COVENANT NOT TO SUE
Plaintiffs, on behalf of themselves and the Class Members who do not timely exclude

themselves from the Settlement, (i) covenant and agree that neither Plaintiffs nor any of the Class
Members, nor anyone authorized to act on behalf of any of them, will commence, authorize, or
accept any benefit from any judicial or administrative action or proceeding, other than as
expressly provided for in this Agreement, against Releasees, or any of them, in either their
personal or corporate capacity, with respect to any claim, matter, or issue that in any way arises
from, is based on, or relates to any alleged loss, harm, or damages allegedly caused by Releasees,
or any of them, in connection with the Released Claims; (ii) waive and disclaim any right to any
form of recovery, compensation, or other remedy in any such action or proceeding brought by or
on behalf of any of them; and (iii) agree that this Agreement shall be a complete bar to any such
action.
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XIII. REPRESENTATIONS AND WARRANTIES
Each of the Parties represents and warrants to, and agrees with, each of the other Parties
as follows:
A.

To the extent permitted by law and the applicable rules of professional conduct,
Class Counsel represent and warrant that they do not have any present intention to
file any class action lawsuit in any jurisdiction, including other states or countries,
relating to any alleged self-cleaning defect or mold or odor problems in any
Whirlpool-manufactured washing machine. Class Counsel further represent and
warrant that they will not contact any other attorney or law firm to discuss or
encourage pursuing litigation related to such alleged defects or mold or odor
problems in any other Whirlpool-manufactured washing machine. The foregoing
shall not restrict the ability of Class Counsel to fulfill their responsibilities to
absent Class Members in connection with the settlement proceedings in the
Lawsuits.

B

To the extent permitted by law and the applicable rules of professional conduct,
the Settlement is conditioned on the Class Representatives' and Class Counsel's
agreement not to cooperate with any other lawyers who are litigating or who wish
to litigate washing machine mold and odor claims against Whirlpool or Sears.
This prohibited cooperation extends to washing machines that are not Class
Washers. The foregoing shall not restrict the ability of Class Counsel to fulfill
their responsibilities to absent Class Members in connection with the settlement
proceedings, nor shall it restrict Class Counsel's responsibility to respond to
orders of any court or other legal obligation.
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C.

Each Party has had the opportunity to receive, and has received, independent legal
advice from his, her, or its attorneys regarding the advisability of making the
Settlement, the advisability of executing this Agreement, and the legal and
income-tax consequences of this Agreement, and fully understands and accepts
the terms of this Agreement.

D.

Plaintiffs represent and warrant that no portion of any claim, right, demand,
action, or cause of action against any of the Releasees that Plaintiffs have or may
have arising out of the Lawsuits or pertaining to the design, manufacture, testing,
marketing, purchase, use, sale, servicing, or disposal of the Class Washers or
otherwise referred to in this Agreement, and no portion of any recovery or
settlement to which Plaintiffs may be entitled, has been assigned, transferred, or
conveyed by or for Plaintiffs in any manner; and no Person or entity other than
Plaintiffs has any legal or equitable interest in the claims, demands, actions, or
causes of action referred to in this Agreement as those of Plaintiffs themselves.

E.

None of the Parties relies or has relied on any statement, representation, omission,
inducement, or promise of the other Party (or any officer, agent, employee,
representative, or attorney for the other Party) in executing this Agreement, or in
making the Settlement provided for herein, except as expressly stated in this
Agreement.

F.

Each of the Parties has investigated the facts pertaining to the Settlement and this
Agreement, and all matters pertaining thereto, to the full extent deemed necessary
by that Party and her or its attorneys.
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G.

Each of the Parties has carefully read, and knows and understands, the full
contents of this Agreement and is voluntarily entering into this Agreement after
having had the opportunity to consult with, and having in fact consulted with, his
or her attorneys.

H.

Each term of this Agreement is contractual and not merely a recital.

XIV. MISCELLANEOUS
A.

Extensions of Time: Unless otherwise ordered by the Court, the Parties may
agree to reasonable extensions of time to carry out any of the provisions of this
Agreement and Settlement.

B.

Publicity or Media Inquiries About the Settlement: In connection with any media
inquiry or publicity concerning this Settlement, Class Counsel agree that they
shall refer all inquiries to Jonathan Selbin and that Class Counsel's public
statements to the media or other third parties will accurately report that the
stipulated amount of attorney fees to be awarded to Class Counsel is
approximately $7,450,000 and that the stipulated amount of cost reimbursement is
approximately $7,300,000. Class Counsel will not characterize the stipulated
amount of attorney fees and costs as a collective $14,750,000, but instead will
report the attorney fee figure and the cost reimbursement figure as two separate
and distinct amounts.

C.

Mutual Non-Disparagement: To the extent permitted by law and the applicable
rules of professional conduct, the Settlement is conditioned on the Parties' and
their lawyers' agreement not to disparage Defendants, Plaintiffs, or Class Counsel
regarding the subject matters of the Lawsuits. The Class Representatives and
Class Counsel agree to not create, establish, or assist in the development of any
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website or "gripe" site that criticizes the Defendants with respect to the Lawsuits,
the Settlement, or the Class Washers. The foregoing shall not restrict the ability
of counsel from performing their responsibilities to absent Class Members in
connection with settlement approval proceedings, nor shall it restrict counsel's
responsibilities to respond to orders of any court or other legal obligations. This
provision shall not be interpreted to interfere or limit any rights or obligations
under the applicable rules of professional conduct or to extend to any matter that
is unrelated to the subject matters of the Lawsuits.
D.

No Extension of Written Warranty: In connection with this Agreement and
Settlement, Defendants have not agreed to any extension of their written
warranties for the Class Washers. The only settlement benefits are those benefits
described in Section IV of this Agreement.

E.

Return or Destruction of Confidential Documents: Within thirty (30) days after
the Effective Date, Plaintiffs will return or destroy (and certify in writing that they
have destroyed) Sears's and Whirlpool's confidential documents and Defendants
will return and destroy (and certify in writing that they have destroyed) any
confidential documents produced by Plaintiffs.

F.

Conditional Nature of Agreement: At Plaintiffs' option, expressed in written
notice to Defendants' counsel, this Agreement shall become null and void, and no
obligation on the part of any of the Parties will accrue, if the Court materially
alters any of the terms of this Agreement to the detriment of Plaintiffs or the
Settlement Class, or fails to enter the Preliminary Approval Order or the Final
Approval Order in substantially the form submitted by the Parties. At
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Defendants' option, expressed in written notice to Class Counsel, this Agreement
shall become null and void, and no obligation on the part of any of the Parties will
accrue, if (a) the Court declines to certify the Settlement Class as provided in the
Preliminary Approval Order; or (b) the Court materially alters any of the terms of
this Agreement to the detriment of Defendants, or fails to enter the Preliminary
Approval Order or the Final Approval Order in substantially the form submitted
by the Parties. The Court's or any appellate court's failure to approve, in whole
or in part, any award of attorney fees and costs to Class Counsel, or any Service
Award, as provided in Section X of this Agreement, shall not be grounds for
rescission under this Section.
G.

Severability: With the exception of the provision for attorney fees and costs to
Class Counsel and Service Awards to Plaintiffs pursuant to Section X of this
Agreement, none of the terms of this Agreement is severable from the others. If
the Court or a court of appeals should rule that any term is void, illegal, or
unenforceable for any reason, however, Defendants, in their sole discretion, and
Plaintiffs, in their sole discretion (but acting in accord with their duties and
obligations as representatives of the Settlement Class), may elect to waive any
such deficiency and proceed with the Settlement under the terms and conditions
approved by the Court.

H.

Entire Agreement of Parties: This Agreement constitutes and comprises the entire
agreement between the Parties concerning the subject matter hereof. It supersedes
all prior and contemporaneous oral and written agreements and discussions. It
may be amended only by an agreement in writing, signed by the Parties.
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I.

Binding on Agents, Successors, and Assigns: This Agreement is binding on, and
shall inure to the benefit of, the Parties and their respective agents, employees,
representatives, officers, directors, parents, subsidiaries, assigns, executors,
administrators, insurers, and successors in interest.

J.

Third-Party Beneficiaries: All Releasees other than the signatories to this
Agreement are intended to be third-party beneficiaries of this Agreement.

K.

Cooperation in Implementation: Defendants, Plaintiffs, and their respective
counsel agree to prepare and execute any additional documents that may
reasonably be necessary to effectuate the terms of this Agreement.

L.

Governing Law: This Agreement shall be construed and governed in accordance
with federal procedural law and the substantive laws of the State of Ohio, without
regard to Ohio's conflict-of-laws principles.

M.

No Admission of Liability: The Parties are entering into this Agreement for the
purpose of compromising and settling disputed claims. Nothing in this
Agreement or in the documents relating to this Agreement shall be construed,
deemed, or offered as an admission by any of the Parties, or by any member of the
Settlement Class, for any purpose in any judicial or administrative action or
proceeding, whether in law or in equity, regardless of whether this Agreement
ultimately becomes effective. Defendants maintain they have meritorious
defenses to the Lawsuits, that the Class Washers are not defective, and that the
alleged defects did not cause injury or loss.

N,

Signatures: This Agreement may be executed in counterparts, and, when so
executed, shall constitute a binding original. By signing, Class Counsel represent
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and warrant that John. Bettua, Guiseppina P. Donia, Karen Freeman, Peggy
Lemley, Derral Howard, Denise Miller, Charles Napoli, Vic Pfefer, Jeffrey A.
Robinson, Sandra K. Robinson, Gina Glazer, Trina Allison, Jeff Glexmon, Mara
Cohen, Karen P. Hollander, Jane Werman, Sonja Sandholm-Pound, Shannon
Schaeffer, Paula Call, Bonnie Beierschmitt, Phil Torf, Sylvia Bicknell, Rebecca
Nordan, Maggie O'Brien, Andrea Strong, Pramila Gardner, Tracy Cloer, Kathryn
Cope, Laurie Fletcher, Susan Hirsch, Twilla Martin, Susan Scott, Donna
Seeherrnan, Tracie Snyder, Carlos Vecino, Jennifer Wainwright, and Heidi Klein
have approved and agreed to be bound by this settlement.
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On Be

d the Settlement Class:

Date

"q11(a

Class Counsel

4/19/2016
Mark P. Chalos

Date

Lead Class Counsel

JakT;;L:::';iichtman
4;-•
Lead Class Counsel

Date

Steven A. Schwartz

Date

Class Counsel

James J. Rosemergy

Date

Class Counsel

Defendants:

Andrew M. Johnstone
Associate General Counsel — Commercial Litigation
Sears Holdings Management Corp.
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Date

On Behalf of Plaintiffs and the Settlement Class:

Date

Jonathan D. Selbin
Lead Class Counsel

Date

Mark P. Chalos
Lead Class Counsel

Date

Jason L. Lichtman
Lead Class Counsel

A

)

L
Date

Steven A. Schwartz
Class Counsel

Date

James J. Rosemergy
Class Counsel

Defendants:

Andrew M. Johnstone
Associate General Counsel — Commercial Litigation
Sears Holdings Management Corp.
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Date

)

On Behalf of Plaintiffs and the Settlement Class:

Date

Jonathan D. Selbin
Lead Class Counsel

Date

Mark P. Chalos
Lead Class Counsel

Date

Jason L. Lichtman
Lead Class Counsel

Date

Steven A. Schwai tz

Date

Defendants:

Andrew M. Johnstone
Associate General Counsel — Commercial Litigation
Sears Holdings Management Corp.
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Date

On Behalf of Plaintiffs and the Settlement Class:

Date

Jonathan D. Selbin
Lead Class Counsel

Date

Mark P. Chalos
Lead Class Counsel

Jason L. Lichtman

Date

Lead Class Counsel

Date

Steven A. Schwartz
Class Counsel

Date

James J. Rosemergy
Class Counsel

Defendants:

AA.

t

Johnstone
Andrew
Associate General Counsel — Commercial Litigation
Sears Holdings Management Corp.
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Date

Z-1E3t,

Kyle P. De Jong
Senior Counsel — Strategic Litigation
Whirlpool Corporation

Date

Michael T. Williams
Counsel for Sears, Roebuck and Co. and Whirlpool
Corporation

Date

Eric R. Olson
Counsel for Whirlpool Corporation

Date
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Kyle P. De Jong
Senior Counsel — Strategic Litigation
Whirlpool Corporation

Date

Michael T. Williams
Counsel for Sears, Roebuck and Co. and Whirlpool
Corporation

Date

Eric R. Olson
Counsel for Whirlpool Corporation

Date
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Kyle P. De Jong
Senior Counsel — Strategic Litigation
Whirlpool Corporation

Date

Michael T. Williams
Counsel for Sears, Roebuck and. Co. and Whirlpool
Corporation

Date

Eric R. Olson
Counsel for Whirlpool Corporation

Date
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TI dEM FINT AGREEM F1,1\ T
EXHIBIT 1

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form Instructions — PREQUALIFIED

WPL-PQ
Instructions

Instructions for Completing the Enclosed Claim Form
You have been identified as a "Pre-Qualified" Class Member in a settlement involving alleged mold and/or odo
problems (defined further at www.WasherSettlement.com) related to certain Whirlpool, Kenmore, and Maytag
brand front-loading washing machines manufactured by Whirlpool between 2001 and 2010 ("Class Washers"). I
you wish to apply for a settlement benefit, you must complete and submit this Claim Form:
WEB:

Visit the Settlement website at: vvvvw.WasherSettlement.com and submit your claim

MAIL:

Whirlpool Front- Loading Washer Products Liability Litigation
Class Action Administrator
1801 Market Street, Suite 660
Philadelphia, PA 19103

online.

, 2016. If you are mailing your
If you submit your claim form online, you must do so on or before
, 2016.
claim form, first-class United States Mail, it must be post-marked no later than
Our records indicate that you reported to Whirlpool or Sears a Mold and/or Odor problem with your Class Washe
within 5 years after it was purchased. If this is accurate, you are eligible to make a claim for ONE of the following
benefits:
1. Cash payment of $50; OR
2. 20% cash rebate on the purchase of a new Whirlpool-manufactured washing machine or dryer., OR
3. Reimbursement of up to $500 of documented out-of-pocket expenses incurred to service or replace
a Class Washer due to persistent (that is, more than one time) bad odors and/or mold growtl
problems inside the Washer.
YOU MAY ONLY SELECT ONE OF THESE THREE BENEFITS.
If you wish to select # 1 OR # 2:
If you wish to submit a claim for a $50 cash payment or a 20% cash rebate, you only need to complete PART ONI
of the Claim Form (pages 3 and 4), and no documentation is required with your claim (do not complete or return
PART TWO).
If you wish to select # 3:
If you wish to submit a claim for reimbursement of documented out-of-pocket expenses to service or replace
Class Washer, you must (1) complete this entire Claim Form (pages 3 through 6); and (2) attach copies of al
documents required by PART TWO.
If the Serial # pre-printed in Part One of this Claim Form is not the Serial # for your Class Washer and you wish tc
file a claim for a different Serial #, you may file a Claim Form by visiting the Settlement website to either (1) fit(
.com or call (xxx,
your claim online; or (2) print a blank Claim Form. Alternatively, you can email
xxx-xxx to request a blank Claim Form. If the Serial # is not pre-printed in Section A, you do not need to provid(
it because it has been determined that you are a Pre-Qualified Class Member.

CLAIM NUMBER: PQ12345678

If the pre-printed name in Part One of the Claim Form is not correct (e.g. it is not you, the name is incorrectly
spelled, your name has changed, etc.) please indicate the correction in the correction box to the right of the preprinted name and address in Section A. Provide a copy of a valid driver's license or government issued ID with
your name on it. You may be asked to provide additional documentation to explain the name change.
If the pre-printed name in Part One of the Claim Form is that of a deceased person, and you are the legal
heir/beneficiary, in the correction box to the right of the pre-printed name and address in Section A, please state
that the Class member is deceased and provide your full name as the legal heir/beneficiary. Provide a copy of the
Death Certificate along with your claim. You may be asked to provide documentation to prove that you are the
legal heir/beneficiary.
If you have more than one Class Washer for which you are making a claim pursuant to the Settlement, please
complete a separate Claim Form for each Washer.
If you have questions about this foiiu, please visit the website at vvww.WasherSettlement.com, or contact the
Claims Administrator via email: info@washersettlement.com or toll-free at [phone number].
Your claim must be submitted on-line or postmarked no later than

, 2016.

CLAIM FORM REMINDER CHECKLIST
Before submitting this Claim Form, please make sure you:
I. Ensure that the name and address pre-printed in Part One of this Claim Form is correct.
2. Answer all of the questions in the Washer information section.
3. In Part One, Section C, select only one settlement -compensation option (a $50 check, OR a 20% rebate
OR reimbursement of expenses).
4. If you select the $50 check or the 20% rebate, you should only complete PART ONE of the Claim Four
(pages 3 & 4).
5. If you select the reimbursement of expenses option, you must complete this entire Claim Form, includil4
PART ONE and PART TWO (pages 3 through 6) and attach documentation of the service and/a
replacement expenses you incurred.
6. YOU MUST sign the Certification section at the end of PART ONE (bottom of page 4).
7. If you have selected the reimbursement of out-of-pocket expenses option, sign the Certification at the enc
of PART ONE (bottom of page 4) AND sign the Certification at the end of PART TWO (bottom of page
6).
Please keep a copy of your Claim Form for your records.
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CLAIM NUMBER: PQ12345678

Your claim must
be postmarked by:
xxxx xx, 2016

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form PART ONE

WPB PQ
PART ONE

SECTION A: NAME AND CONTACT INFORMATION - PRE-QUALIFIED CLASS MEMBER
According to our records the information for your Class Washer is:
Owner:

Name/Address Corrections (if any)

Reason(s) for Correction (check all that apply):

JOHN SMITH
123 MAIN STREET
ANYTOWN, ST, 99999

0 Misspelled name (no documentation required)
0 Address Correction (no documentation required)
Deceased (include a copy of the death certificate)

Claim #: PQ12345678

Name Change (include copy of government issued ID:

MODEL # OF WASHER: WPL12345ST

SERIAL # OF WASHER:

If this is not the correct Serial #, please visit the Settlement
web site at www.WasherSettlement.com to (1) file your clain
online, or (2) print a blank claim form to complete and submi
a claim for the correct Serial # instead of using this Clain
Form. You may also email
.com to request
blank Claim Form to complete and submit by mail.

689KM9999999

SECTION B: INFORMATION ABOUT YOUR FRONT-LOADING CLASS WASHER
Are you a resident of the United States or its territories who purchased, received as a gift, or
acquired as part of the purchase or remodeling of a home, a new Class Washer (i.e., a Whirlpool,
Kenmore, or Maytag washer with a model and serial number listed above? (If you answered No to
this question, STOP, you are not entitled to any compensation or benefit under this Settlement
unless you own another Class Washer, in which case you should follow the above instructions
dealing with incorrect serial numbers.)

Question I:
Yes C) No C---)

Question 2:
2.

Was your front-loading Class Washer for personal/household use?
Yes

CD

No CD

Question 3:
3.

4.

Have you previously received from Whirlpool or Sears either a full refund of the purchase price
that you paid for your Class Washer or a free exchange of your Washer for a new washing
machine of any model?

Yes CD No C)

Question 4:
Have you previously received from Whirlpool or Sears any form of compensation or customerYes C) No C.)
satisfaction benefit for problems with your Class Washer (for example, a free gift card, a cash
payment, a partial refund of the Washer's purchase price, a gift of a new product, a discount off
If yes, provide the
the regular price of a new washing machine or any other product that you redeemed)?
dollar amount of the
PROCEED TO SECTION C TO MAKE YOUR BENEFIT SELECTION
benefit: $
3

CLAIM NUMBER: PQ12345678

SECTION C: SETTLEMENT BENEFIT SELECTION
Select which settlement compensation you would like to receive if your claim is deemed eligible for payment (Select one):
(1)

J $50 Cash Payment In the form of a check. If you would like your check emailed to you to digitally deposit or for
you to print and deposit, please provide your email address here:
Email address

OR
(2)

Toward the purchase of a new eligible Whirlpool-manufactured washer or dryer (see Class Notice
or visit website at www.WasherSettlement.com for details and restrictions)

20% Rebate
Certificate
OR

(3)

Reimbursement
Up to $500 for documented out-of-pocket expenses incurred to service or replace a Class Washer
of Out-of-Pocket due to persistent (more than one time) bad odors and/or mold growth problems inside your Washer.
Expenses
You must complete Part Two of this Claim Form (pages 4-6) and provide documentary proof of you
expenses.

SECTION D: CERTIFICATION STATEMENT

CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part Ohe of this Claim Form is true and accurate.

Date

Signature

Print Name

E-Mail Address

Phone Number

IF Y U SELECTED # 1 OR # 2 AS YOUR SETTLEMENT ENEFIT IN SECTION C ABOVE, STOP
HERE AND SUBMIT ONLY PAGES 3 AND 4 OF THIS CLAIM FORM.
PROCEED TO PART TWO ON THE NEXT PAGE ONLY IF YOU SELECTED SETTLEMENT
BENEFIT # 3 IN SECTION C A OVE FOR REIMBURSEMENT OF OUT-OF-POCKET-EXPENSES.
4
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REIMBURSEMENT
OF
EXPENSES FORM

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form PART TWO

INPL.PQ
PART TWO

PART TWO — REQUEST FOR REIMBURSEMENT OF OUT-OF-POCKET EXPENSES

Please complete and return Part Two in addition to Part One if you are seeking reimbursement
for documented out-of-pocket expenses you incurred to service or replace your Class
Washer due to persistent (more than one time) bad odors and/or mold growth problems.
Otherwise, complete Part One only.
If you are eligible for and wish to make a claim for a cash reimbursement payment for out-of-pocket expenses incurred to service
or replace your Class Washer due to persistent bad odors and/or mold growth problems inside your Washer, you must complete thi:
Part Two of the Claim Form and Whirlpool will reimburse you up to $500 of your documented out-of-pocket expenses incurred fo
service, replacement, or a combination of the two.
SERVICE EXPENSES

Question 1:
1.

Before December 31, 2015, did you incur out-of-pocket expenses to service your Class Washer
due to persistent (more than one time) bad odors and/or mold growth problems inside your
Washer?

Yes C) No CD
Question 2:

2.

Do you have documentation showing the amount of expenses you incurred to service your
Washer due to persistent bad odors and/or mold growth problems? Examples of sufficient
documentation for Question 2 include, but are not limited to, checks, credit card statements,
service tickets and records, and receipts that show the amount spent on Affresh or other Washer
cleaners, and other service expenses incurred due to persistent bad odors and/or mold growth
problems. To be eligible for reimbursement, your first documented service call, complaint,
or problem with mold or odor must have occurred within 5 years after purchase and you
must provide copies of your documentary proof to the Settlement Administrator with your
Claim Form,

Yes CD No C)

Question 3:
What was the total amount of the documented expenses you incurred before December 31, 2015,
to service your Class Washer due to persistent bad odors and/or mold growth problems?

$

If you answered "NO" to Question 1 or 2 above, you arc not entitled to any cash reimbursement payment for service expenses. Yot.
may, however, be entitled to reimbursement for replacement expenses. Please move on to Questions 4-8.
If you answered "YES" to each of Questions 1 and 2 and have answered Question 3, you are entitled to a cash reimbursement
payment up to $500 if you provide acceptable copies of your documentary proof of Washer service. Please move on to Questions
4-8. You may be entitled to additional compensation, up to the $500 maximum under this Part Two, if you also replaced your Clas1
Washer due to persistent bad odors and/or mold problems.
REPLACEMENT EXPENSES
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Question 4:
4.

Before December 31, 2015, did you incur out-of-pocket expenses to replace your Class Washer
due to persistent bad odors and/or mold growth problems inside your Washer?

Yes C) No C)
Question 5:

5,

6.

7.

Do you have documentation showing amount of expenses you incurred to replace your Washer
due to persistent bad odors and/or mold growth problems? Examples of sufficient documentation
for Question 5 include, but are not limited to, checks, credit card statements, sales receipts, or
installation records that show the amount you paid to replace your Washer due to mold and odor
problems. To be eligible for reimbursement, you must provide copies of your documentary
proof to the Settlement Administrator with your Claim Form.
Before you replaced your Class Washer, did you have or make at least three service calls or
complaints—including, for example, service calls, complaints to Whirlpool or Sears, or a receipt
for purchase of washing machine cleaner—regarding mold or odor problems?

If you answered "YES" to Question 6, do you have documentation showing at least three service
calls or complaints about mold and odor problems? Examples of sufficient documentation for
Question 7 include, but are not Limited to, checks, credit card statements, service tickets and
records, complaint records, or receipts for purchase of washing machine cleaner that show three
or more service calls or complaints about mold or odor problems. To be eligible for
reimbursement, your first documented service call, complaint, or problem with mold or
odor must have occurred within 5 years after purchase and you must provide copies of
your documentary proof to the Settlement Administrator with your Claim Form.

Yes CD No CD

Question 6:
Yes C) No C)

Question 7:
Yes C) No C)

Question 8:
8.

What was the total amount of the documented expenses you incurred to replace your Class
Washer due to persistent bad odors and/or mold growth problems?

$

If you answered "NO" to any of Questions 4-7 above, you are not entitled to any cash reimbursement payment for replacing your
Class Washer.
If you have answered "YES" to each of Questions 4-7 and have answered Question 8, you are entitled to a cash reimbursement
payment of up to $500 if you provide acceptable copies of your documentary proof of replacement. If you also answered "YES" tc
each of Questions 1-2 and have answered Question 3, your total reimbursement under this Part Two will not exceed $500.
Please include with this Claim Form a copy of your documentary proof, sign and date the Certification Statement below, and either
email (at claims@washersettlement.com) or mail to the Settlement Administrator both Parts One and Two of this Claim Form and
copies of all documentary proof required in Part One and this Part Two. Alternatively, you may complete your Claim Form online
at www.WasherSettlement.com and upload any supporting documentation. Please keep your original documentary proof, and send
only copies to the Settlement Administrator.
CERTIFICATION STATEMENT

CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One and Part Two of this Claim Form is true and accurate.

Date

Signature

Print Name
6
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Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form Instructions — GENERIC CLAIM FORM

WPL-GN
Instructions

Instructions for Completing the Enclosed Claim Form
If you believe you are a Class Member in a settlement involving alleged mold and/or odor problems (defined further a
www.WasherSettlement.com)) related to certain Whirlpool, Kenmore, and Maytag brand front-loading washing machine:
manufactured by Whirlpool between 2001 and 2010 ("Class Washers") and you wish to apply for a settlement benefit, you mus
complete this Claim Form.
WEB:

Visit the Settlement website at: www.WasherSettlement.com and submit your claim online.

MAIL:

Whirlpool Front- Loading Washer Products Liability Litigation
Class Action Administrator
1801 Market Street, Suite 660
Philadelphia, PA 19103

If you submit your claim form online, you must do so on or before
class United States Mail, it must be post-marked no later than

, 2016. If you are mailing your claim form, first, 2016.

If you are deemed to be a Class member who has submitted a valid claim, you may be eligible to make a claim for ONE of th(
following benefits:
1. If you did not experience persistent bad odors and/or mold growth problems inside your Washer, you are eligibl(
for a 5% rebate off the purchase of a new Whirlpool manufactured washer, dryer, or washer and dryer pair.
2. If you experienced bad odors and/or mold growth problems inside your Washer, you are eligible for one of the
following benefits:
Cash payment of $50; OR
20% cash rebate on the purchase of a new Whirlpool-manufactured washing machine or dryer;
OR
3. If you experienced persistent (more than one time) bad odors and/or mold growth problems inside your Washe:
and you also incurred documented out-of-pocket expenses to service and/or replace your Class Washer due tc
odor or mold problems, you are eligible to choose reimbursement of up to $500 of documented out-of-pocke
expenses incurred to service or replace a Class Washer due to persistent bad odors and/or mold growth problems.
YOU MAY ONLY SELECT ONE OF THESE BENEFITS.
If you wish to select II I OR # 2:
If you wish to select the 5% rebate because you bought or acquired a new Class Washer but did not experience persistent bad odor!
and/or mold growth problems, or if you wish to submit a claim for a $50 cash payment or a 20% cash rebate because yot
experienced persistent bad odors and/or mold growth problems, you only need to complete PART ONE of the Claim Form (pages 7:
and 4) and no documentation is required with your claim (do not complete or return PART TWO).
If you wish to select # 3:
If you wish to submit a claim for reimbursement of documented out-of-pocket expenses to service or replace a Class Washer due tc
persistent (more than one time) bad odors and/or mold growth problems inside your Washer, you must (1) complete this entire
Claim Form (pages 3 through 6); and (2) be sure to attach copies of all documents required by PART TWO.
If you have more than one Class Washer for which you are making a claim pursuant to the Settlement, please complete a separate
Claim Form for each Washer.
If you have questions about this form, please visit the website at www.WasherSettlement.com, or contact the Claims Administrator
via email: [insert email address] or toll-free at [phone number],
1

Your claim must be submitted on-line or postmarked no later than

, 2016.

CLAIM FORM REMINDER CHECKLIST
Before submitting this Claim Form, please make sure you:
1. Complete all fields in Part One, Section A (Name and Contact Information) of this Claim Form.
2. Provide the Model Number and Serial Number of your Washer and answer all of the questions in the Washer information
section.
3. In Part One, Section C, select only one settlement compensation option (a 5% rebate OR a $50 check, OR a 20% rebate
OR Reimbursement of expenses).
4. If you select the 5% rebate, the $50 Check or the 20% Rebate, you should only complete PART ONE of the Claim Fora
(pages 3 & 4).
5. If you select the Reimbursement of Expenses option, you must complete this entire Claim Form, including PART ONE
and PART TWO (pages 3 through 6) and attach documentation to prove the service and/or replacement expenses yoi
incurred.
6. YOU MUST sign the Certification section at the end of PART ONE (bottom of page 4).
7. if you have selected the Reimbursement of Out-of-Pocket settlement benefit, sign the Certification at the end of PAR1
ONE (bottom of page 4) AND sign the Certification at the end of PART TWO (bottom of page 6).
Please keep a copy of your Claim Form for your records.
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Your claim must
be postmarked by:
xxxx xx, 2016

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement

WPL-GN
PART ONE

Claim Form PART ONE

SECTION A: NAME AND CONTACT INFORMATION - GENERIC CLAIM FORM
.6,2•NWEISZEMMIMMOICe

4,1139.4000,

Provide your name and contact information below. It is your responsibility to notify the Claims Administrator of any changes t(
your contact information after the submission of your Claim Form.

Last Name

First Name

L

Street Address

City

State

Zip Code

SECTION B: INFORMATION ABOUT YOUR FRONT-LOADING CLASS WASHER
Purchase Date:
Provide the Model # of Class Washer

Provide the Serial # of Class Washer

MONTH

YEAR

Note: To locate the model and serial #, open the door to your washing machine and look for the serial tag label
immediately above the opening where you load the Washer.
Are you a resident of the United States or its territories who purchased, received as a gift, or
acquired as part of the purchase or remodeling of a home, a new Class Washer (i.e., a Whirlpool,
Kenmore, or Maytag washer with a model and serial number listed as eligible for settlement benefits
on www.WasherSettlement.com)? Note: To locate the model and serial numbers, open the door to
your washing machine and look for the serial tag label immediately above the opening where you
load the Washer, (If you answered No to this question, STOP, you are not entitled to any
compensation or benefit under this Settlement unless you own another Class Washer.)

Question 1:
Yes C) No C)

Question 2:
2.

Was your front-loading Class Washer for personal/household use?
Yes C:) No C)

3.

Have you previously received from Whirlpool or Sears either a full refund of the purchase price
that you paid for your Class Washer or a free exchange of your Washer for a new washing
machine of any model?

Question 3:
Yes C2) No C)
Question 4:

4,

Have you previously received from Whirlpool or Sears any form of compensation or customersatisfaction benefit for problems with your Class Washer (for example, a free gift card, a cash
payment, a partial refund of the Washer's purchase price, a gift of a new product, a discount off
the regular price of a new washing machine or any other product that you redeemed)?

Yes CD No C)
If yes, provide the
dollar amount of the
benefit:
$

5.

6.

7.

Within five years after purchasing your Class Washer, did you experience persistent (more than one
time) bad odors and/or mold growth problems inside your Washer and take steps to remedy the
problem, such as using a washing machine cleaner, taking other steps to clean your Washer to remove
bad odors or mold, or contacting a servicer for advice or a repair?
If you answered "NO" to Question 5, you are eligible to make a claim for a 5% rebate off the
purchase of a new Whirlpool-manufactured washer, dryer, or washer and dryer pair. Please check the
"Yes" box for Question 6 to confirm that you elect to receive the 5% Rebate, then proceed to Section
0 to sign and complete your claim.
If you answered "YES" to Question 5, please check the "No" box for question 6, and proceed to
Question 7 below to sign and date the Attestation.
ATTESTATION: I attest under oath that within five years after purchasing my Class Washer, I
experienced persistent (that is, more than one time) bad odors and/or mold growth problems inside my
Class Washer, and that I took steps to remedy the problem, such as using a washing machine cleaner,
taking other steps to clean my Class Washer to remove bad odors or mold, or contacting a third-party
servicer for advice or a repair.

Question 5:
Yes C) No
Question 6:
Yes C) No

cip

After Signing to the
left, PROCEED TO
SECTION C TO MAKE
YOUR BENEFIT
SELECTION

Date

Signature

SECTION C: SETTLEMENT BENEFIT SELECTION FOR CLAIMANTS WHO EXPERIENCED BAD ODORS
AND/OR MOLD GROWTH PROBLEMS INSIDE THEIR CLASS WASHER
Select which settlement compensation you would like to receive if your claim is deemed eligible for payment (Select one):

$50 Cash Payment In the form of a check. If you would like your check mailed to you to digitally deposit or for
you to print and deposit, please provide your email address here:

(1)

Email address

OR
(2)

(3)
due

)

20% Rebate Toward the purchase of a new eligible Whirlpool-manufactured washer or dryer (see Class Notice
Certificate
or visit website at wvvw.WasherSettlement.com for details and restrictions) OR
Reimbursement

Up to $500 for documented out-of-pocket expenses incurred to service or replace a Class Washe

of Out-of-Pocket to persistent (more than one time) bad odors or mold growth problems inside your Washer. Yo.
must
complete Part Two of this Claim Form (pages 4-6) and provide documentary proof of your expenses
Expenses
SECTION D: CERTIFICATION STATEMENT
CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One of this Claim Form is true and accurate.

Signature

Date

Phone Number
E-Mail Address

Print Name

IF YOU SELECTED # 1 OR # 2 AS YOUR SETTLEMENT BENEFIT IN SECTION C ABOVE, STOP HERE AND SUBMIT
ONLY PAGES 3 AND 4 OF THIS CLAIM FORM.
4

PROCEED TO PART TWO ON THE NEXT PAGE ONLY IF YOU SELECTED SETTLEMENT BENEFIT # 3 IN SECTION
C ABOVE FOR REIMBURSEMENT OF OUT-OF-POCKET-EXPENSES.
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Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form PART TWO

WPL-GN
PART TWO

PART TWO — REQUEST FOR REIMBURSEMENT OF OUT-OF-POCKET EXPENSES

Please complete and return Part Two in addition to Part One if you are seeking reimbursement
for documented out-of-pocket expenses you incurred to service or replace your Class
Washer due to persistent (more than one time) bad odors and/or mold growth problems.
Otherwise, complete Part One only.
If you are eligible for and wish to make a claim for a cash reimbursement payment for out-of-pocket expenses incurred to service
or replace your Class Washer due to persistent bad odors and/or mold growth problems inside your Washer, you must complete thi.
Part Two of the Claim Form and Whirlpool will reimburse you up to $500 of your documented out-of-pocket expenses incurred for
service, replacement, or a combination of the two.
SERVICE EXPENSES

Question 1:
1. Before December 31, 2015, did you incur out-of-pocket expenses to service your Class Washer
due to persistent (more than one time) bad odors and/or mold growth problems inside your
Washer?
2.

Yes C) No C)

Do you have documentation showing the amount of expenses you incurred to service your
Washer due to persistent bad odors and/or mold growth problems? Examples of sufficient
documentation for Question 2 include, but are not limited to, checks, credit card statements,
service tickets and records, and receipts that show the amount spent on Affresh or other Washer
cleaners, and other service expenses incurred due to persistent bad odors and/or mold growth
problems. To be eligible for reimbursement, your first documented service call, complaint,
or problem with mold or odor must have occurred within 5 years after purchase and you
must provide copies of your documentary proof to the Settlement Administrator with your
Claim Form.

Question 2:
Yes CD No C)

Question 3:
3.

What was the total amount of the documented expenses you incurred before December 31, 2015
to service your Class Washer due to persistent bad odors and/or mold growth problems?

$

If you answered "NO" to Questions 1 or 2 above, you are not entitled to any cash reimbursement payment for service expenses.
You may, however, be entitled to reimbursement for replacement expenses. Please move on to Questions 4-8.
If you answered "YES" to each of Questions 1 and 2 and have answered Question 3, you are entitled to a cash reimbursement
payment up to $500 if you provide acceptable copies of your documentary proof of Washer service. Please move on to Questions
4-8. You may be entitled to additional compensation, up to the $500 maximum under this Part Two, if you also replaced your Class
Washer due to persistent bad odors and/or mold problems.
REPLACEMENT EXPENSES
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Question 4:
4.

Before December 31, 2015, did you incur out-of-pocket expenses to replace your Class Washer
due to persistent bad odors and/or mold growth problems inside your Washer?

Yes CD No CD
Question 5:

5.

6.

Do you have documentation showing amount of expenses you incurred to replace your Washer
due to persistent bad odors and/or mold growth problems? Examples of sufficient documentation
for Question 5 include, but are not limited to, checks, credit card statements, sales receipts, or
installation records that show the amount you paid to replace your Washer due to mold and odor
problems. To be eligible for reimbursement, you must provide copies of your documentary
proof to the Settlement Administrator with your Claim Form.
Before you replaced your Class Washer, did you have or make at least three service calls or
complaints—including, for example, service calls, complaints to Whirlpool or Sears, or a receipt
for purchase of washing machine cleaner—regarding mold or odor problems?

Yes C) No CD

Question 6:
Yes C) No C)

7.

Question 7:
If you answered "YES" to Question 6, do you have documentation showing at least three service
calls or complaints about mold and odor problems? Examples of sufficient documentation for
Question 7 include, but are not limited to, checks, credit card statements, service tickets and Yes C) No C)
records, complaint records, or receipts for purchase of washing machine cleaner that show three
or more service calls or complaints about mold or odor problems. To be eligible for
reimbursement, your first documented service call, complaint, or problem with mold or
odor must have occurred within 5 years after purchase and you must provide copies of
your documentary proof to the Settlement Administrator with your Claim Form.

8.

What was the total amount of the documented expenses you incurred to replace your Class
Washer due to persistent bad odors and/or mold growth problems?

Question. 8:
$

If you answered "NO" to any of Questions 4-7 above, you are not entitled to any cash reimbursement payment for replacing your
Class Washer.
If you have answered "YES" to each of Questions 4-7 and have answered Question 8, you are entitled to a cash reimbursemen
payment of up to $500 if you provide acceptable copies of your documentary proof of replacement. If you also answered "YES" tr
each of Questions 1-2 and have answered Question 3, your total reimbursement under this Part Two will not exceed $500.
Please include with this Claim Form a copy of your documentary proof, sign and date the Certification Statement below, and eithe
email (at claims@washersettlement.com) or mail to the Settlement Administrator both Parts One and Two of this Claim Form anc
copies of all documentary proof required in Part One and this Part Two, Alternatively, you may complete your Claim Form onlinr
at www.WasherSettlement.com and upload any supporting documentation. Please keep your original documentary proof, and sent
only copies to the Settlement Administrator.
CERTIFICATION STATEMENT

CERTIFICATION STATEMENT ("Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One and Part Two of this Claim Form is true and accurate.

Date

Signature

Print Name
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Instructions

Instructions for Completing the Enclosed Claim Form
You have been identified as a Potential Class Member in a settlement involving alleged mold and/or odor problems (defined furthe
at www.WasherSettlement.com) related to certain Whirlpool, Kenmore, and Maytag brand front-loading washing machine:
manufactured by Whirlpool between 2001 and 2010 ("Class Washers"). If you wish to apply for a settlement benefit, you mus
complete this Claim Form.
WEB:

Visit the Settlement website at: www.WasherSettlement.com and submit your claim online.

MAIL:

Whirlpool Front- Loading Washer Products Liability Litigation
Class Action Administrator
1801 Market Street, Suite 660
Philadelphia, PA 19103

If you submit your claim form online, you must do so on or before
class United States Mail, it must be post-marked no later than

, 2016. If you are mailing your claim form, first, 2016.

Our records indicate that you are or were the owner of a Whirlpool or Sears Class Washer. If this is accurate, you may be eligibli
to make a claim for ONE of the following benefits:
I.

If you did not experience persistent bad odors and/or mold growth problems inside your Washer, you are eligibli
for a 5% rebate off the purchase of a new Whirlpool manufactured washer, dryer, or washer and dryer pair.

2.

If you experienced bad odors and/or mold growth problems inside your Washer, you are eligible for one of tit
following benefits:

3.

A.

Cash payment of $50; OR

B.

20% cash rebate on the purchase of a new Whirlpool-manufactured washing machine or dryer; OR

If you experienced persistent (more than one time) bad odors and/or mold growth problems inside your Washe
and you also incurred documented out-of-pocket expenses to service and/or replace your Class Washer due t
odor or mold problems, you are eligible to choose reimbursement of up to $500 of documented out-of-pocke
expenses incurred to service or replace a Class Washer due to persistent bad odors and/or mold growth problems,

YOU MAY ONLY SELECT ONE OF THESE BENEFITS.
If you wish to select # I OR # 2:
If you wish to select the 5% Rebate because you bought or acquired a new Class Washer but did not experience persistent ba(
odors and/or mold growth problems, or if you wish to submit a claim for a $50 cash payment or a 20% cash rebate because yot
experienced persistent bad odors and/or mold growth problems, you only need to complete PART ONE of the Claim Form (pages :
and 4) and no documentation is required with your claim (do not complete or return PART TWO).
if you wish to select # 3:
If you wish to submit a claim for reimbursement of documented out-of-pocket expenses to service or replace a Class Washer due t
persistent (more than one time) bad odors and/or mold growth problems inside your Washer, you must (1) complete this entire
Claim Form (pages 3 through 6); and (2) be sure to attach copies of all documents required by PART TWO.
If the Serial # pre-printed in Part One of this Claim Form is not the Serial # for your Class Washer and you wish to file a claim for
different Serial #, you may file a Claim Form by visiting the Settlement website to either (1) file your claim online; or (2) print (
blank Claim Form that you can submit by mail. Alternatively, you can email
com or call (xxx) xxx-xxx to request ;
blank Claim Form be sent to you. If there is not a Serial # pre-printed in Section A of this Claim Form, you must provide the Seria
# of your Washer in the Serial # box in Section A.

CLAIM NUMBER: ID12345678

If the pre-printed name in Part One of the Claim Form is not correct (e.g. it is not you, the name is incorrectly spelled, your name
has changed, etc.) please indicate the correction in the correction box to the right of the pre-printed name and address in Section A
Provide a copy of a valid driver's license or government issued ID with your name on it. You may be asked to provide additiona
documentation to explain the name change.
If the pre-printed name in Part One of the Claim Form is that of a deceased person, and you are the legal heir/beneficiary, in di(
correction box to the right of the pre-printed name and address in Section A, please state that the Class member is deceased anc
provide your full name as the legal heir/beneficiary. Provide a copy of the Death Certificate along with your claim. You may bi
asked to provide documentation to prove that you are the legal heir/beneficiary.
If you have more than one Class Washer for which you are making a claim pursuant to the Settlement, please complete a separate
Claim Form for each Washer.
If you have questions about this form, please visit the website at www.WasherSettlement.corn, or contact the Claims Administrato
via email: [insert email address] or toll-free at [phone number].
Your claim must be submitted on-line or postmarked no later than

, 2016.

CLAIM FORM REMINDER CHECKLIST
Before submitting this Claim Form, please make sure you;
I. Ensure that the name and address pre-printed in Part One of this Claim Form is correct.
2. Answer all of the questions in the Washer information section.
3. In Part One, Section C, select only one settlement compensation option (a 5% rebate OR a $50 check, OR a 20% rebate
OR reimbursement of expenses).
4. If you select the 5% rebate, the $50 check, or the 20% rebate, you should only complete PART ONE of the Claim Porn
(pages 3 & 4).
5. If you select the Reimbursement of Expenses option, you must complete this entire Claim Form, including PART ONI
and PART TWO (pages 3 through 6) and attach documentation to prove the service and/or replacement expenses yoi
incurred.
6. YOU MUST sign the Certification section at the end of PART ONE (bottom of page 4).
7. If you have selected the Reimbursement of Out-of-Pocket settlement benefit, sign the Certification at the end of PAM
ONE (bottom of page 4) AND sign the Certification at the end of PART TWO (bottom of page 6).
Please keep a copy of your Claim Form for your records.
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Your claim must
be postmarked by:
xxxx xx, 2016

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form PART ONE

WPL-IID
PART ONE

SECTION A: NAME AND CONTACT INFORMATION- IDENTIFIED CLASS MEMBER
According to our records the information for your Class Washer is:
Owner:

Name/Address Corrections (if any)-

Reason(s) for Correction (check all that apply):

JOHN SMITH
123 MAIN STREET
ANYTOWN, ST, 99999

0 Misspelled name (no documentation required)

Claim #: ID12345678

0 Deceased (include a copy of the death certificate)

Address Correction (no documentation required)

Name Change (include copy of government issued ID
If this is not the correct Serial #, please visit the Settlement
web site at www.WasherSettlement.com to (1) file your clair
online, or
(2) print a blank claim form to complete and submit a claim
for the correct Serial # instead of using this Claim Form. You
may also email
@ .com to request a blank Claim
Form to complete and submit it by mail.

MODEL # OF WASHER: WPL12345ST

SERIAL # OF WASHER: 689KM9999999

pavaasallavel

SECTION B: INFORMATION ABOUT YOUR FRONT-LOADING CLASS WASHER

1. Are you a resident of the United States or its territories who purchased, received as a gift, or acquired

Question 1:

as part of the purchase or remodeling of a home, a new Class Washer (i.e., a Whirlpool, Kenmore, or
Maytag washer with a model and serial number listed as eligible for settlement benefits on
www.WasherSettlement.com)? Note: To locate the model and serial numbers, open the door to your
washing machine and look for the serial tag label immediately above the opening where you load the
Washer. (If you answered No to this question, STOP, you are not entitled to any compensation or
benefit under this Settlement unless you own another Class Washer, in which case you should follow
the above instructions dealing with incorrect serial numbers.)

Yes CD No CD

Question 2:
2.

Was your front-loading Class Washer for personal/household use?
Yes CD No CM
Question 3:

3.

Have you previously received from Whirlpool or Sears either a full refund of the purchase price that
you paid for your Class Washer or a free exchange of your Washer for a new washing machine of any
model?

Yes C2) No cp
Question 4:

4.

Have you previously received from Whirlpool or Sears any form of compensation or customersatisfaction benefit for problems with your Class Washer (for example, a free gift card, a cash
payment, a partial refund of the Washer's purchase price, a gift of a new product, a discount off the
regular price of a new washing machine or any other product that you redeemed)?

Yes CD No CD
If yes, provide the dollar
amount of the benefit:
$
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5.

6.

7.

Within five years after purchasing your Class Washer, did you experience persistent (more than one
time) bad odors and/or mold growth problems inside your Washer and take steps to remedy the
problem, such as using a washing machine cleaner, taking other steps to clean your Washer to remove
bad odors or mold, or contacting a servicer for advice or a repair?
If you answered "NO" to Question 5, you are eligible to make a claim for a 5% rebate off the
purchase of a new Whirlpool-manufactured washer, dryer, or washer and dryer pair. Please check the
"Yes" box for Question 6 to confirm that you elect to receive the 5% Rebate, then proceed to Section
D to sign and complete your claim.
If you answered "YES" to Question 5, please check the "No" box for question 6, and proceed to
Question 7 below to sign and date the Attestation.
ATTESTATION: I attest under oath that within five years after purchasing my Class Washer, I
experienced persistent (that is, more than one time) bad odors and/or mold growth problems inside my
Class Washer, and that I took steps to remedy the problem, such as using a washing machine cleaner,
taking other steps to clean my Class Washer to remove bad odors or mold, or contacting a third-party
servicer for advice or a repair.

Question 5:
Yes CDNo

CD

Question 6:
Yes CDNo

CD

After Signing to the left,
PROCEED TO
SECTION C TO MAKE
YOUR BENEFIT
SELECTION

Date

Signature

SECTION C: SETTLEMENT BENEFIT SELECTION FOR CLAIMANTS WHO EXPERIENCED BAD ODORS
AND/OR MOLD GROWTH PROBLEMS INSIDE THEIR CLASS WASHER
Select which settlement compensation you would like to receive if your claim is deemed eligible for payment (Select one):
(1) r- $50 Cash Payment In the form of a check. If you would like your check emailed to you to digitally deposit or for
]
you to print and deposit, please provide your email address here:
Email address

OR
(2)

20% Rebate
Certificate

Toward the purchase of a new eligible Whirlpool-manufactured washer or dryer (see Class Notice
or visit website at www.WasherSettlement.com for details and restrictions)

OR
(3)

Up to $500 for documented out-of-pocket expenses incurred to service or replace a Class Washer
Reimbursement
of Out-of-Pocket due to persistent (more than one time) bad odors and/or mold growth problems inside your Washer.
You must complete Part Two of this Claim Form (pages 4-6) and provide documentary proof of you
Expenses
expenses.

SECTION D: CERTIFICATION STATEMENT
CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One of this Claim Form is true and accurate.

Signature
Print Name

Date

Phone Number
E-Mail Address

IF YOU SELECTED # 1 OR # 2 AS YOUR SETTLEMENT BENEFIT IN SECTION C ABOVE, STOP HERE AND SUBMIT
ONLY PAGES 3 AND 4 OF THIS CLAIM FORM.
PROCEED TO PART TWO ON THE NEXT PAGE ONLY IF YOU SELECTED SETTLEMENT BENEFIT # 3 IN SECTION
C ABOVE FOR REIMBURSEMENT OF OUT-OF-POCKET-EXPENSES.
4
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REIMBURSEMENT
OF
EXPENSES FORM

Whirlpool, Kenmore & Maytag Front Load Washing
Machine Class Action Litigation Settlement
Claim Form PART TWO

WPL-113
PART TWO

PART TWO — REQUEST FOR REIMBURSEMENT OF OUT-OF-POCKET EXPENSES
Please complete and return Part Two in addition to Part One if you are seeking reimbursement
for documented out-of-pocket expenses you incurred to service or replace your Class
Washer due to persistent (more than one time) bad odors and/or mold growth problems.
Otherwise, complete Part One only.
If you are eligible for and wish to make a claim for a cash reimbursement payment for out-of-pocket expenses incurred to serviet
or replace your Class Washer due to persistent bad odors and/or mold growth problems inside your Washer, you must complete thi:
Part Two of the Claim Form and Whirlpool will reimburse you up to $500 of your documented out-of-pocket expenses incurred fo
service, replacement, or a combination of the two.
SERVICE EXPENSES

Question 1:
1. Before December 31, 2015, did you incur out-of-pocket expenses to service your Class Washer
due to persistent (more than one time) bad odors and/or mold growth problems inside your
Washer?
2.

Yes CD No Cs)

Do you have documentation showing the amount of expenses you incurred to service your
Washer due to persistent bad odors and/or mold growth problems? Examples of sufficient
documentation for Question 2 include, but are not limited to, checks, credit card statements,
service tickets and records, and receipts that show the amount spent on Affresh or other Washer
cleaners, and other service expenses incurred due to persistent bad odors and/or mold growth
problems. To be eligible for reimbursement, your first documented service call, complaint,
or problem with mold or odor must have occurred within 5 years after purchase and you
must provide copies of your documentary proof to the Settlement Administrator with your
Claim Form.

Question 2:
Yes Cs) No C)

Question 3:
3.

What was the total amount of the documented expenses you incurred before December 31, 2015,
to service your Class Washer due to persistent bad odors and/or mold growth problems?

$

If you answered "NO" to Question 1 or 2 above, you are not entitled to any cash reimbursement payment for service expenses. Yot
may, however, be entitled to reimbursement for replacement expenses. Please move on to Questions 4-8.
If you answered "YES" to each of Questions 1 and 2 and have answered Question 3, you are entitled to a cash reimbursement
payment up to $500 if you provide acceptable copies of your documentary proof of Washer service. Please move on to Questions
4-8. You may be entitled to additional compensation, up to the $500 maximum under this Part Two, if you also replaced your Class
Washer due to persistent bad odors and/or mold problems.
REPLACEMENT EXPENSES
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Question 4:
4.

Before December 31, 2015, did you incur out-of-pocket expenses to replace your Class Washer
due to persistent bad odors and/or mold growth problems inside your Washer?

Yes CD No C)
Question 5:

5.

6.

7

Do you have documentation showing amount of expenses you incurred to replace your Washer
due to persistent bad odors and/or mold growth problems? Examples of sufficient documentation
for Question S include, but are not limited to, checks, credit card statements, sales receipts, or
installation records that show the amount you paid to replace your Washer due to mold and odor
problems. To be eligible for reimbursement, you must provide copies of your documentary
proof to the Settlement Administrator with your Claim Form.
Before you replaced your Class Washer, did you have or make at least three service calls or
complaints—including, for example, service calls, complaints to Whirlpool or Sears, or a receipt
for purchase of washing machine cleaner—regarding mold or odor problems?
If you answered "YES" to Question 6, do you have documentation showing at least three service
calls or complaints about mold and odor problems? Examples of sufficient documentation for
Question 7 include, but are not limited to, checks, credit card statements, service tickets and
records, complaint records, or receipts for purchase of washing machine cleaner that show three
or more service calls or complaints about mold or odor problems. To be eligible for
reimbursement, your first documented service call, complaint, or problem with mold or
odor must have occurred within 5 years after purchase and you must provide copies of
your documentary proof to the Settlement Administrator with your Claim Form.

Yes C) No CD

•

Question 6:
Yes C--) No C)

Question 7:
Yes C) No C_)

Question 8:
8.

What was the total amount of the documented expenses you incurred to replace your Class
Washer due to persistent bad odors and/or mold growth problems?

$

If you answered "NO" to any of Questions 4-7 above, you are not entitled.to any cash reimbursement payment for replacing your
Class Washer.
If you have answered "YES" to each of Questions 4-7 and have answered Question 8, you are entitled to a cash reimbursement
payment of up to $500 if you provide acceptable copies of your documentary proof of replacement. If you also answered "YES" tc
each of Questions 1-2 and have answered Question 3, your total reimbursement under this Part Two will not exceed $500.
Please include with this Claim Form a copy of your documentary proof, sign and date the Certification Statement below, and eithe►
email (at claitns@washersettlement.com) or mail to the Settlement Administrator both Parts One and Two of this Claim Form and
copies of all documentary proof required in Part One and this Part Two. Alternatively, you may complete your Claim Form online
at www.WasherSettlement.com and upload any supporting documentation. Please keep your original documentary proof, and send
only copies to the Settlement Administrator.
CERTIFICATION STATEMENT
CERTIFICATION STATEMENT (Please note that you will not be eligible to receive any settlement benefit unless you sign
and date this statement): I affirm that all information provided in Part One and Part Two of this Claim. Form is true and accurate.

❑ate

Signature

Print Name
6
CLAIM NUMBER: ID12345678

SETTL I-MEI\ T AGREEMENT
1-1,XHIBIT 2

Case: 1:08-wp-65000-CAB Doc #: 545-4 Filed: 04118/16 2 of 4. PagelD #: 43768

EXHIBIT 2
List of Access and Horizon Washer Models Included in Proposed Settlement Class

110.42922
110.42924
110.42926
110.42932
110.42934
110.42936
110.42822
110.42824
110.42826
110.42832
110.42836
110.44832
110.44836
110.44834
110.44932
110.44934
110.44936

January 2001 —
June 2004

MFW9600*

March 2006 —
June 2008

February 2001 —
December 2003

MFW9700*

March 2006 —
June 2008

April 2001 —
July 2004

MFW9800*

January 2007 —
June 2008

June 2001 —
May 2003

MHWZ400*

January 2007 —
February 2010

March 2002 —
June 2004

MHWZ600*

January 2007 —
April 2010

October 2002 —
September 2004

110.45091

May 2003 —
September 2006

110.45081
110.45087
110.45088
110.45089

May 2003 —
October 2006

110.44826
WFW9200 —
MATADOR

All

August 2003 —
July 2004

110.44921

1

Case: 1:08-wp-65000-CAB Doc #: 545-4 Filed: 04/18/16 3 of 4. PagelD #: 43769

EXHIBIT 2
List of Access and Horizon Washer Models Included in Proposed Settlement Class

WFW8300

WFW9400
WFW8410

All on or before
09/30/09
All on or before
02/28/09
All on or before
09/30/09

January 2004 —
September 2006
anuary 2004 —
July 2006
January 2004 —
May 2004

110.45862
110.45981
110.45986

110.43902

WFW8400

All on or before
09/30/09

WFW9600

All

WFW9500

All on or before
02/28/09

110.45991
110.45992
110.45994
110.45996
110,45962
110.45966
110.45972
110.45976

WFW8200

All

110.45872

WFW9300

All

110.46472

WFW9250

All on or before
09/30/09

110.46462

WFW9150

All on or before
09/30/09

January 2004 —
July 2006
June 2004 —
October 2006
June 2004 —
October 2006
July 2004 —
May 2006
June 2005 —
June 2006
August 2005 —
June 2006

110.47561
110.47566
110.47567
110.47511
110.47512

August 2005 October 2010
January 2006 —
November 2009
January 2006 —
October 2008

110.49972

2

Case: 1:08-wp-65000-CAB Doc #: 545-4 Filed: 04118/16 4 of 4. PagelD #: 43770

EXHIBIT 2
List of Access and Horizon Washer Models Included in Proposed Settlement Class

110.47081
110.47086
110.47087
110.47088
110.47089

SETTLEMEN T AGREEMENT
EXHIBIT 3

UNITED STATES DISTRICT COURT, NORTHERN DISTRICT OF OHIO

If you purchased or owned a front-loading washing
machine manufactured by Whirlpool, you may qualify
for benefits and compensation from a class action
settlement
Includes the following brands: Maytag, Kenmore, and Whirlpool
A federal court authorized this Notice. This is not a solicitation from a lawyer.
•

A Settlement has been reached in several class action lawsuits against Whirlpool Corp. ("Whirlpool") and
Sears, Roebuck and Co. ("Sears") (together, the "Defendants") regarding certain front-loading washing
machines manufactured between 2001 and 2010.

•

If you are included in the Settlement, you may qualify for one of a variety of benefits including a cash
payment, a rebate on the purchase of a new washing machine or dryer, or reimbursement for out-ofpocket expenses incurred due to past mold or odor problems in your washing machine.

•

Your legal rights are affected whether you act or don't act. Read this notice carefully.
.
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4, ,.. • ', '-'- The only way to get a cash payment, a rebate for the purchase of a new washing
'''' t!machine or dryer, or reimbursement for the repair or replacement of a washing
machine with mold or odor problems.
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This is the only option that allows you to ever be part of another lawsuit against
the Defendants about the legal claims resolved by this Settlement. If you exclude
yourself from this Settlement, you will not be entitled to any of the benefits from
this Settlement.
The only way to tell the Court that you are unhappy with something about the
Settlement.

' •'

Ask to speak in Court about the fairness of the Settlement.
,
If you do nothing, you will not receive a cash payment new washer or dryer
& •
rebate, or reimbursement for repair or replacement expenses, and you will give
,..e
,A,.,R up your right to ever be part of another lawsuit against Defendants about the legal
claims resolved by this Settlement.
i-A

•

These rights and options are explained in this Notice.

•

The Court in charge of this case still has to decide whether to approve the Settlement. Benefits will be
issued if you submit a valid claim, the Court approves the Settlement, and after any appeals are resolved.
Please be patient.

QLESTIOW.i? CAL. i-XXX-XXX-XXXX OR (36 IC WWW.WASHERSETTLEMENT.COM

BASIC INFORMATION

A federal court authorized this notice because you have a right to know about the proposed Settlement and about
all of your options, before it decides whether to approve the Settlement. This notice explains the lawsuits, the
Settlement, your legal rights, what benefits are available, and who may qualify for them.
Judge Christopher A. Boyko of the United States District Court, Northern District of Ohio is overseeing the
Settlement. The cases are known as In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation,
Case No. 1:08-WP-65000 (MDL 2001), and In re Sears, Roebuck and Co. Front-Loading Washer Products
Liability Litigation, Case Nos. 06-CV-7023, 07-CV-0412, and 08-CV-1832. The people who sued are called the
"Plaintiffs" and the companies they sued, Whirlpool and Sears, are called the "Defendants."
‘34CMITIOAtgo,y
16,A.;62),V5.2gy

If you received a notice by mail or email, the Defendants' records indicate that you may have purchased or owned
a certain Whirlpool-, Maytag- or Kenmore-brand front-loading washing machine that was manufactured by
Whirlpool between 2001 and 2010. These specific washing machines are referred to as the "Class Washers"
throughout this notice.

The lawsuits claim that the Class Washers fail to self-clean and tend to accumulate bacteria and mold, resulting in
bad odors and ruined laundry. The lawsuits further claim that the Defendants breached warranties, were
negligent, and violated various state consumer protection statutes in connection with the manufacture and sale of
the Class Washers.
Defendants deny that there is any defect in the Class Washers. Defendants also deny that they violated any law
or engaged in any wrongdoing.
The Settlement does not include personal injury or property damage claims other than for damage to the
Class Washer itself. The Settlement does not release any of these claims.

In a class action, one or more people called "Class Representatives" sue for all people who have similar claims.
Together, these people are called a "Settlement Class" or "Class Members." One court resolves the legal issues
for all Class Members, except for those who exclude themselves from the Settlement Class.

The Court did not decide which side was right or whether the Class Washers are defective. Instead, both
sides agreed to a Settlement to avoid the costs and risks of further litigation and provide benefits to Class
Members. The Settlement does not mean that a Court found that Defendants broke any laws or did anything
wrong. In fact, in the fall of 2014, the parties held a trial on some of the claims in the lawsuits and the jury found in
Whirlpool's favor. The Class Representatives and the lawyers representing them (called "Class Counsel") believe
that the Settlement is in the best interests of all Class Members.

THE SETTLEMENT CLASS-WH IS INCLUDED
C,;,z1..1,
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The Settlement Class includes all residents of the United States and its territories who either: (a) purchased a
new Class Washer; (b) acquired a Class Washer as part of the purchase or remodel of a home; or (c), received
as a gift a new Class Washer.
W2MPL`a Atainak,tr.tWie.4
To determine if you are a Class Member, you need to verify that your Class Washer model number and serial
number is included in the Settlement. Using the model number and serial number, you can verify whether you are
included by comparing your information to a list of qualifying Class Washers available at the Settlement
Administrator's website, www.WasherSettlement.com.

The following are not included in the Settlement Class: (1) officers, directors, and employees of Defendants and
their parents and subsidiaries; (2) insurers of Class Members; (3) subrogees (someone who has assumed the
rights of another person) or all entities that claim to be subrogated to the rights of a Class Washer purchaser, a
Class Washer owner, or a Class Member; and (4) all third-party issuers or providers of extended warranties or
service contracts for the Class Washers.
THE SETTLEMENT BENEFITS—WHAT YOU GET IF You QUALIFY
.4.71Ffp44,`
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The Settlement provides several different benefits from which Class Members may be eligible to choose: a $50
cash payment, a 20% or 5% cash rebate off the retail purchase price of a new washing machine or dryer, or
reimbursement of up to $500 for out-of-pocket expenses for Class Washer repairs or replacements due to a mold
or odor problem.

Class Members who experienced a mold or odor problem with their Class Washer within five years of purchase
may be eligible to receive a cash payment of $50. Class Members who previously received compensation or a
voluntary benefit from Whirlpool or Sears will have their $50 payment reduced by the amount of that
compensation or benefit.
Certain Class Members identified in Sears' or Whirlpool's records (called "Prequalified Class Members") are
prequalified to receive a $50 cash payment. To claim that payment, Prequalified Class Members must submit a
Claim Form electing that benefit option, confirm their names and contact information, check several eligibility
boxes on the Claim Form, and sign the Claim Form attesting the statements it contains are true and correct. If you
received a notice of the Settlement by U.S. Mail or e-mail that contains a pre-printed claim identification number
beginning with a "2" you are a Prequalified Class Member.
Class Members who are not prequalified (called "Non-Prequalified Class Members") may also be eligible to
receive a $50 cash payment. To receive that payment, Non-Prequalified Class Members must submit a Claim
Form electing that benefit option, provide their Washer model and serial number or alternate proof of purchase or
ownership of a Class Washer, provide their names and contact information, check several eligibility boxes, and
sign a statement under oath attesting that they experienced a mold or odor problem with their Class Washer
within five years of purchase. If you received a mailed or e-mailed notice with a claim identification number that
begins with a "1" you are a Non-Prequalified Class Member.
Class Members who did not experience a mold or odor problem within five years of purchase are ineligible to
receive a $50 cash payment.

To be eligible for a $50 cash payment, you must submit your properly completed Claim Form, selecting this
, 2016.
Settlement benefit, by the claims deadline:
INVIIMWASHERSETMEMENT.COM
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20% Cash Rebate: All Class Members who experienced a mold or odor problem with their Class Washer within
five years of purchase may be eligible to receive a cash rebate of 20% off the retail purchase price (excluding
sales taxes, delivery fees, and installation charges) of certain Whirlpool-manufactured washers and dryers. You
can find a list of the washer and dryer models eligible for the rebate at www.WasherSettlement.com. You can find
many of these models in Sears stores or at www.Sears.com. Rebates may be used in addition to or incremental
to any other sales promotion that is offered towards an eligible washer or dryer, You do not need to still possess
the Class Washer to receive the rebate.
To claim the 20% cash rebate, Prequalified Class Members must submit a Claim Form electing that benefit
option, confirm their names and contact information, check several eligibility boxes on the Claim Form, and sign
the Claim Form attesting the statements it contains are true and correct. Non-Prequalified Class Members must
submit a Claim Form electing that benefit option, provide their Washer model and serial number or alternative
proof of purchase or ownership of a Class Washer, provide their names and contact information, check several
eligibility boxes, and sign a statement under oath attesting that they experienced a mold or odor problem with
their Class Washer within five years of purchase.
Class Members who did not experience a mold or odor problem within five years of purchase are ineligible to
receive a 20% cash rebate.
5% Cash Rebate: Class Members who did not experience a mold or odor problem within five years of purchase
of a Class Washer are entitled to receive a cash rebate of 5% off the retail purchase price (excluding sales taxes,
delivery fees, and installation charges) of certain Whirlpool-manufactured washers or dryers or a washer and
dryer pair. Each Class Member is entitled to one rebate for each Class Washer purchased, To claim the 5% cash
rebate, Class Members must submit a Claim Form electing that benefit option, provide their Washer model and
serial number or alternative proof of purchase or ownership of a Class Washer, provide their names and contact
information, check several eligibility boxes, and sign the Claim Form attesting that the statements it contains are
true and correct. You can find a list of the washer and dryer models eligible for the rebate at
www.WasherSettlement.com.
--.-R,TriwriptMz11•
To be eligible under the rebate program, you are required to register for the rebate program (i.e., submit a valid
, 2016, You must then purchase
Claim Form electing the rebate option) by the claims deadline:
your rebate-eligible washer or dryer and submit your completed rebate form and proof of purchase to the
Settlement Administrator by the later of December 31, 2017 or one year from the date you received your blank
rebate form from the Settlement Administrator. Thus, you will have at least one year to make an eligible purchase
and submit the completed rebate form to the Settlement Administrator,

Class Members who experienced mold or odor problems within the first five years of purchase of a Class Washer
and who paid out-of-pocket to service or repair or replace (or both) their Class Washer may be entitled to
reimbursement of the amount of those expenses, up to $500 in total. Initial eligibility for this benefit requires all
Class Members other than Prequalified Class Members to submit their Washer model and serial numbers or
alternative proof of purchase or ownership of a Class Washer and to swear under oath that they experienced
mold or odor problems within five years of purchase of a Class Washer. Further eligibility requirements, applicable
to all Class Members, are as follows:
Reimbursement for paid service: If you provide sufficient documentary proof that you in fact paid out-ofpocket costs to service your Class Washer as a result of a mold or odor problem (service tickets, receipts,
cancelled checks, etc., including payments for Affresh or other washer cleaners required to ameliorate
mold or odor problems) you will be reimbursed for the amount that documentary proof shows you paid for
the repair, up to $500.
Reimbursement for paid replacements: If you provide sufficient documentary proof that you paid for a
replacement washing machine as a result of a mold or odor problem with your Class Washer, Whirlpool
will reimburse the out-of-pocket costs paid up to $500, Class Members seeking reimbursement for
replacement washer costs must additionally submit documentation showing that, before replacing the
Washer, he or she had at least three incidents of mold and odor for which they made complaints, service
-
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calls, or attempts to remedy the problem themselves (e.g., a service ticket, a complaint to Whirlpool or
Sears, a receipt for purchase of washing machine cleaner, or any combination of such documentation
showing repeated mold or odor problems). The first documented service call, complaint, or manifestation
of mold or odor must have occurred within the first five years after purchase, and no replacement
expenses will be reimbursed if they were incurred after December 31, 2015.
Class Members who previously received compensation or a voluntary benefit from Whirlpool or Sears will have
the amount of their reimbursement reduced by the amount of that compensation or benefit.
0*`if•VYr''s‘al,AL*Ab,
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, 2016, to submit a Claim Form and all required documentation for a
You will have until
Settlement payment for out-of-pocket expenses to repair or replace a Class Washer due to mold and odor
problems.
HOW TO GET BENEFITS—SUBMITTING A CLAIM FORM

If you qualify, you may receive one benefit (i.e., one of: a $50 cash payment, a 20% or 5% cash rebate, or
reimbursement up to $500 for documented out-of-pocket repair or replacement costs) for each Class Washer that
you purchased or acquired. You must submit a separate Claim Form for each Class Washer. You must elect the
benefit you wish to receive at the time you submit your Claim Form.

You must complete and submit a Claim Form, including required documentation, by [DATE] either on-line or via
U.S. Mail. Claim Forms are available for download and submission at www.WashingMachineSettlement.com.
They also are available by contacting the Settlement Administrator at [Phone Number] or [email address] or by
writing a letter to Washing Machine Settlement Claims Administrator, [ADDRESS].
-misammiTorgrim=74-T'
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Unless you exclude yourself, you are staying in the Settlement Class. If the Settlement is approved and becomes
final, all of the Court's orders will apply to you and legally bind you. Generally, that means you won't be able to
sue, continue to sue, or be part of any other lawsuit against Defendants or other released parties ("Releasees")
for the legal issues and claims resolved by this Settlement. Personal injury claims or claims for damage to
property other than to the Class Washer itself are not affected or released by this Settlement. The specific
rights you are giving up are called Released Claims (see Question 19).
gikitgaRlf,MRAV

The claims that you are releasing, the "Released Claims," are all claims for economic loss relating to the use and
performance of the Class Washer, including all claims for out-of-pocket expense, diminution-in-value, benefit-ofthe-bargain, cost-of-repair, cost-of-replacement, cost-of-maintenance, or premium-price damages, arising out of
the Class Members' purchases or uses of the Class Washers. The released parties, also called "the Releasees,"
are (a) Defendants, together with their respective predecessors and successors in interest, parents, subsidiaries,
affiliates, and assigns; (b) each of their respective past, present, and future officers, directors, agents,
representatives, servants, employees, attorneys, and insurers; and (c) all distributors, retailers, and other entities
who were or are in the chain of design, testing, manufacture, assembly, distribution, marketing, sale, installation,
or servicing of the Class Washers. The Settlement is expressly intended to cover and include all such claims,
actions, and causes of action for economic losses or damages (including, but not limited to, claims for diminutionin-value, benefit-of-the-bargain, cost-of-repair, cost-of-replacement, or premium-price damages), dealing
whatsoever with the Class Washers. The Released Claims, however, do not include any claims for damage
to property other than the Class Washer itself or personal injury.
The complete Settlement Agreement describes the Released Claims in necessary legal terminology. Please read
it carefully. A copy of the Settlement Agreement is available at www.WasherSettlement.com. You can talk to one
of the lawyers listed below for free or you can, of course, talk to your own lawyer at your own expense if you have
questions about the Released Claims or what they mean.
::`•i •-- 2
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THE LAWYERS REPRESENTING You AND THE SETTLEMENT CLASS
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Yes. The Court appointed Jonathan Selbin of Lieff Cabraser Heimann & Bernstein, LLP, James Rosemergy of
Carey, Danis & Lowe, and Steven Schwartz of Chimicles & Tikellis LLP as Class Counsel, to represent you and
other Class Members. You will not be charged for these lawyers. If you want to be represented by your own
lawyer, you may hire one at your own expense.

Class Counsel will ask the Court to award them up to $7,450,000 for attorney fees, plus $7,300,000 for
reimbursement of the litigation expenses and costs they incurred. They will also ask for a service award of $4,000
to be paid to each Class Representative. If approved, Whirlpool will separately pay these fees, costs, expenses,
and service awards. These amounts will not reduce the amount of benefits available to Class Members, In
addition, Defendants also have agreed to pay the Settlement Administrator's fees and expenses, including the
costs of mailing the Settlement Notices and distributing any payments owed to Class Members as part of the
Settlement.
EXCLUDING YOURSELF FROM THE SETTLEMENT CLASS
If you want to keep the right to sue or continue to sue Defendants about the legal claims in this lawsuit, and you
don't want to receive benefits from this Settlement, you must take steps to exclude yourself from the Settlement.
This is sometimes called "opting out" of the Settlement Class.
' 7*74,4iirMe
To exclude yourself from the Settlement, you must complete and send to the Settlement Administrator an Opt-Out
Form available at www.WasherSettlement.com or a letter stating: "I want to be excluded from the Settlement
Class in In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case No. 1:08-WP-65000 (MDL
2001)." Your Opt-Out Form or letter must include your full name, current address, your signature, and the date
you signed it. To be valid, your Opt-Out Form or request for exclusion must be sent to the Settlement
, 2016].
Administrator at the address below with a postmark no later than
Settlement Administrator
P.O. Box [ADDRESS]
-XXXX
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No, If you exclude yourself, you are telling the Court that you don't want to be part of the Settlement Class in this
Settlement. You can only get Settlement benefits if you stay in the Settlement Class and submit a valid Claim
Form for benefits as described above.

No. Unless you exclude yourself, you are giving up the right to sue Defendants for the claims that this Settlement
resolves and releases (see Question 19). You must exclude yourself from this Settlement Class to start or
continue with your own lawsuit or be part of any other lawsuit.
OBJECTING TO THE SETTLEMENT
You can tell the Court if you don't agree with the Settlement or any part of it.
Pg:SIWATIgtr
If you do not exclude yourself from the Settlement, you may object to it. You can give reasons why you think the
Court should not approve it. The Court will consider your views before making a decision. To do so, you or your
attorney must file with the Court a written objection and supporting papers, Your objection must contain: (1) the
name of this lawsuit (In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation, Case No. 1:08-WP1..)‹..:4..;X:"X.X?;.-.X1:01: X
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65000 (MDL 2001)); (2) your full name and current address; (3) the serial number and model number of your
Class Washer; (5) the specific reasons for your objection; (6) any evidence and supporting papers (including, but
not limited to, all briefs, written evidence, and declarations) that you want the Court to consider in support of your
objection; (6) your signature; and (7) the date of your signature.
You must mail your written objection to, or file it with, the Court at the following address:
4:

Clerk of the Court
Carl B. Stokes U.S. Courthouse
801 West Superior Avenue
Cleveland, Ohio 44113
Your written objection must be mailed with a postmark no later than
on or before
, 2016.
ki=s4,0

, 2016 or filed with the Court
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Objecting is simply telling the Court that you don't like something about the Settlement. You can object only if you
stay in the Settlement Class (do not exclude yourself). Excluding yourself is telling the Court that you don't want to
be part of the Settlement Class. If you exclude yourself, you cannot object because the Settlement no longer
affects you.
emz.r.aP •
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THE COURT'S FAIRNESS HEARING
The Court will hold a hearing to decide whether to approve the Settlement. You may attend and you may ask to
speak at the hearing, but you don't have to.
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The Court will hold a Fairness Hearing on September 7, 2016, at 1:30 PM, at the U.S. District Court for the
Northern District of Ohio, located at the Carl 13. Stokes U.S. Courthouse, 801 West Superior Avenue, Courtroom
, Cleveland, Ohio 44113, to consider whether the Settlement is fair, adequate, and reasonable, and
whether it should be finally approved. If there are objections, the Court will consider them. The Court will listen to
people who have asked to speak at the hearing (see Question 29). The Court may also decide the amount of
fees, costs and expenses to award Class Counsel and the payment amount to the Class Representatives. This
hearing may be continued or rescheduled by the Court without further notice to the Settlement Class.
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No. Class Counsel is working on your behalf and will answer any questions the Court may have about the
Settlement. But, you are welcome to come at your own expense. If you file an objection to the Settlement, you
don't have to come to Court to talk about it. As long as you filed your written objection on time, signed it and
provided all of the required information (see Question 25) the Court will consider it. You may also pay your own
lawyer to attend, but it's not necessary.

Yes. You may ask the Court to speak at the Fairness Hearing. To do so, you must file a written request with the
Court saying that it is your "Notice of Intent to Appear at the Fairness Hearing in In re Whirlpool Corp. FrontLoading Washer Products Liability Litigation." You must include your name, address, telephone number, and
signature. If you plan to have your own attorney speak for you at the hearing, you must also include the name,
address and telephone number of the attorney who will appear. Your written request must be filed with the Court
, 2016 .
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IF You Do NOTHING
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If you do nothing, you won't get any benefits from this Settlement. If the Court approves the Settlement, you will
be bound by its terms, and you will give up your right to start a lawsuit, continue with a lawsuit, or be part of any
other lawsuit against Defendants and the other Releasees about the legal issues or claims resolved and released
by this Settlement.
GETTING MORE INFORMATION

This Notice summarizes the Settlement. More details are in the Settlement Agreement, available at
vvvvw.WasherSettlement.com. If you have questions you may contact the Settlement Administrator at [ADDRESS],
info@washersettlement.com, or [PHONE], or visit Class Counsel's websites. If you wish to communicate directly
with Class Counsel, you may contact them at the address or phone number listed on their website.
DO NOT WRITE OR CALL THE COURT, WHIRLPOOL, MAYTAG, SEARS, OR ANY APPLIANCE RETAILER,
DEALER, OR AGENT FOR INFORMATION ABOUT THE SETTLEMENT OR THIS LAWSUIT.
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SETTI,F4',MENT AGREEMENT
EXHIBIT 4

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
In re: WHIRLPOOL CORP. FRONTLOADING WASHER PRODUCTS
LIABILITY LITIGATION

1:08-wp-65000
1:08-wp-65001
MDL No. 2001
Class Action
Judge: Christopher A. Boyko

ORDER GRANTING FINAL APPROVAL OF CLASS ACTION SETTLEMENT
Plaintiffs Trina Allison, Bonnie Beierschmitt, John Bettua, Sylvia Bicknell, Paula Call,
Tracy Cloer, Mara Cohen, Kathryn Cope, Giuseppina P. Donia, Laurie Fletcher, Karen Freeman,
Pramila Gardner, Gina Glazer, Jeff Glennon, Susan Hirsch, Karen Hollander, Derral Howard,
Heidi Klein, Peggy Lemley, Twilla Martin, Denise Miller, Charles Napoli, Rebecca Nordan,
Maggie O'Brien, Vic Pfefer, Jeffrey Robinson, Sandra Robinson, Sonja Sandholm-Pound,
Shannon Schaeffer, Susan Scott, Donna Seeherman, Tracie Snyder, Andrea Strong, Phil Torf,
Carlos Vecino, Jennifer Wainwright, and Jane Werman (collectively, the "Plaintiffs") and
Defendants Whirlpool Corporation ("Whirlpool") and Sears, Roebuck and Co., (collectively, the
"Parties") have entered into a Class Action Settlement Agreement ("Settlement Agreement" or
"Agreement"). The Parties previously submitted the Settlement Agreement to this Court for
preliminary approval of the class action settlement provided for therein (the "Settlement").1 On
, this Court entered an Order Granting Joint Motion for Preliminary
Approval of Class Action Settlement ("Preliminary Approval Order"), which included

In this order, the Court adopts all definitions contained in the Settlement Agreement.

provisional certification of a nationwide settlement class ("Settlement Class"). Now, the matter
having come before the Court for hearing on September 7, 2016, on the Parties' request for entry
of an order granting final approval of the proposed Settlement and for entry of final judgment in
this matter, the Court FINDS, CONCLUDES, AND ADJUDGES as follows:
I.

JURISDICTION OF THE COURT
The Parties and the members of the nationwide Settlement Class ("Settlement Class

Members") have submitted to the jurisdiction of this Court for purposes of the Settlement; the
Court has personal jurisdiction over the Parties and the Settlement Class Members; the Court has
subject matter jurisdiction to release all claims and causes of action released in the Settlement;
and the Court has subject matter jurisdiction to approve the Settlement.
IL

CERTIFICATION OF THE SETTLEMENT CLASS
In the Preliminary Approval Order, this Court granted conditional class certification to

the Settlement Class, defined as follows:
All residents of the United States and its territories who (a) purchased a new Class
Washer, (b) acquired a Class Washer as part of the purchase or remodel of a home, or
(c) received as a gift, from a donor meeting those requirements, a new Class Washer,
not used by the donor or by anyone else after the donor purchased the Class Washer
and before the donor gave the Class Washer to the claimant.
The Court found and concluded that the Settlement Class satisfied all the requirements of
due process and other applicable federal law and made several specific decisions relating to the
Settlement Class. First, the Court appointed Jonathan D. Selbin, Mark P. Chalos, and Jason L.
Lichtman of the law firm Lieff Cabraser Heimann & Bernstein, LLP as Lead Class Counsel for
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the Settlement Class, and the Court also appointed Steven A. Schwartz of the law fit it Chimieles
& Tikellis LLP, and James J. Rosemergy of the law firm Carey, Danis & Lowe as Class Counsel
for the Settlement Class.
Second, the Court appointed Plaintiffs Trina Allison, Bonnie Beierschmitt, John Bettua,
Sylvia Bicknell, Paula Call, Tracy Cloer, Mara Cohen, Kathryn Cope, Giuseppina P. Donia,
Laurie Fletcher, Karen Freeman, Pramila Gardner, Gina Glazer, Jeff Glennon, Susan Hirsch,
Karen Hollander, Derral Howard, Heidi Klein, Peggy Lemley, Twilla Martin, Denise Miller,
Charles Napoli, Rebecca Nordan, Maggie O'Brien, Vic Pfefer, Jeffrey Robinson, Sandra
Robinson, Sonja Sandholm-Pound, Shannon Schaeffer, Susan Scott, Donna Seeherman, Tracie
Snyder, Andrea Strong, Phil Torf, Carlos Vecino, Jennifer Wainwright, and Jane Werman as
class representatives ("Class Representatives").
Third, the Court appointed Angeion Group as Settlement Administrator.
Having considered all submissions timely filed with the Court pursuant to the Preliminary
Approval Order, the Court now finds and concludes that those provisional findings and
conclusions should be, and hereby are, confirmed in all respects as a final class certification
order under Federal Rule of Civil Procedure 23 for the purposes of implementing the nationwide
class action settlement provided for in the Settlement Agreement and entering final judgment in
this action.
III.

NOTICE
The Preliminary Approval Order approved (1) the form and content of settlement notices

to be mailed, emailed, and published to members of the Settlement Class (the "Settlement
Notices"); (2) the form and content of the Claim Form; (3) the content of the Settlement Website,
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with the FAQ and other information and documents that the Parties jointly agreed to post
concerning the nature of the case and status of the Settlement; and (4) the plan specified in the
Settlement Agreement for distributing and publishing the Settlement Notices. The Settlement
Notices, Claim Form, and Settlement Website fairly, accurately, and reasonably informed
members of the Settlement Class of (1) appropriate information about the nature of this litigation
and the essential terms of the Settlement Agreement; (2) appropriate information about, and
means for obtaining, additional information regarding this litigation and the Settlement
Agreement; (3) appropriate information about, and means for obtaining and submitting, a Claim
Form; (4) appropriate information about the right of members of the Settlement Class to exclude
themselves from the Settlement, object to the tern's of the Settlement Agreement, or object to
Class Counsel's request for an award of attorney fees and costs, and the procedures to do so; and
(5) appropriate information about the consequences of failing to submit a Claim Form or failing
to comply with the procedures and deadline for opting out of, or objecting to, the Settlement.
Based on the foregoing, the Court hereby finds and concludes that members of the
Settlement Class have been provided the best notice practicable of the Settlement and that such
notice satisfies all requirements of federal and Ohio laws and due process. The Court also finds
that notice to appropriate federal and state officials pursuant to the federal Class Action Fairness
Act has been timely sent and that such notice satisfies the requirements of the federal Class
Action Fairness Act, 28 U.S.C. § 1715.
W.

FINAL APPROVAL OF THE CLASS ACTION SETTLEMENT
In the Preliminary Approval Order, the Court found that the Settlement Agreement

appeared to be fair, reasonable, and adequate and fell within the appropriate range of possible
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approval. In essence, the Settlement provides for Whirlpool to provide, upon submission of a
Valid Claim Form and, depending upon the benefit selected, one of the following benefits to
Settlement Class Members who experienced persistent bad odors and/or mold growth problems
inside their Washer: (1) a $50 cash payment; (2) a 20% cash rebate on the purchase of certain
eligible Whirlpool-manufactured washing machines or dryers; or (3) reimbursement up to $500
for documented out-of-pocket expenses incurred to repair or replace a Class Washer due to
persistent bad odors and/or mold growth problems inside the Washer. For Class Members who
did not experience odor or mold problems, the Settlement provides that Whirlpool will provide,
upon submission of a Valid Claim Form, a 5% cash rebate on the purchase of certain eligible
Whirlpool-manufactured washing machines, dryers, or washer-dryer combos.
Having considered (1) the benefits offered to Settlement Class Members; (2) the jury
verdict in Whirlpool's favor in the trial of the bellwether Glazer v. Whirlpool action in this Court
in 2014, the strength of Plaintiffs' case on the merit and the defenses that were and may be
asserted by Defendants; (3) the risks to members of the Settlement Class that Defendants would
continue to successfully defend some or all of the claims asserted by Plaintiffs, whether litigated
on a classwide basis or by members of the Settlement Class themselves; (4) the expense and
complexity of continued litigation; (5) the length of time that would be required for members of
the Settlement Class, or any group thereof, to obtain a final judgment through one or more
additional trials and appeals; (6) the experience and views of Class Counsel and Defendants'
counsel; and (7) the number of members of the Settlement Class who have elected to be excluded
from the Settlement, the Court finds the Settlement to be fair, reasonable, and adequate.
Moreover, the Court finds that the Settlement is the result of extended, arm's length negotiations
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among experienced counsel, including with the aid of independent mediators, and is noncollusive.
In consideration of the foregoing, the Court grants final approval of the Settlement
Agreement and enters this Final Order and Judgment implementing its terms, including but not
limited to the releases in the Settlement Agreement. All timely objections filed by members of
the Settlement Class have been considered by the Court and are hereby overruled. The Court
finds that the Settlement Agreement is in all respects fair, reasonable, adequate, and in the best
interest of the Settlement Class and hereby adopts and incorporates the terms of the Settlement
Agreement for purposes of this Final Order and Judgment, including the definitions set forth in
the Agreement. The Parties are directed to consummate the Settlement Agreement in accordance
with its terms.
V.

EXCLUSIONS FROM THE SETTLEMENT CLASS
The Settlement Administrator has received, from certain members of the Settlement

Class, requests for exclusion from the Settlement Class and has provided Class Counsel and
Defendants' counsel copies of those requests. Class Counsel and Defendants' counsel have
jointly filed with the Court a list of those persons who have timely elected to be excluded. All
persons named in the list on file with the Court as having filed timely exclusions with the
Settlement Administrator are hereby excluded from the Settlement Class and will not be bound
by the terms of the Settlement. Each individual or entity that falls within the definition of the
Settlement Class shall be bound by the terms of the Settlement.
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VI.

IMPLEMENTATION OF SETTLEMENT
Consistent with the Settlement Agreement, Whirlpool shall make the payments described

in the Settlement Agreement, including, without limitation, payment to each Class Member who
files a Valid Claim the cash payment, cash rebate amount, or cash reimbursement, pursuant to
applicable terms and documentation requirements set forth in the Settlement Agreement. The
Parties shall carry out their respective obligations as stated in the Settlement Agreement.
VII.

RELEASE, COVENANT NOT TO SUE, AND EFFECT OF SETTLEMENT
A.

Release

In consideration of the terms of the Settlement Agreement, as to Plaintiffs and Class
Members, they are hereby found, deemed, and adjudged to have fully, finally, and forever
released and discharged Releasees from all manner of claims, actions, causes of action,
administrative claims, demands, debts, damages, costs, attorney fees, obligations, judgments,
expenses, or liabilities for economic loss, in law or in equity, whether now known or unknown,
contingent or absolute, including all claims that Plaintiffs now have or, absent this Agreement,
may in the future have had, against Releasees, by reason of any act, omission, harm, matter,
cause, or event whatsoever that has occurred from the beginning of time up to and including the
Effective Date of this Agreement and that arise from or relate to any of the defects, malfunctions,
or inadequacies of the Class Washers that are alleged or could have been alleged in the Lawsuits
relating to an alleged mold or odor problem (including alleged mold or bacteria growth or bad
odors inside the Washers; bad odors on laundry cleaned in the Washers as a result of biofilm,
mold, bacteria, or mildew; failure of the Washers to adequately self-clean; or failure of Affresh
Washer Cleaner to remedy the alleged defects or adequately clean the Washers), or to any act,
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omission, damage, matter, cause, or event whatsoever arising out of the initiation, defense, or
settlement of the Lawsuits or the claims or defenses asserted in the Lawsuits, including all claims
for out-of-pocket expense, consequential, diminution-in-value, benefit-of-the-bargain, cost-ofrepair, cost-of-replacement, cost-of-maintenance including the purchase of Affresh, or premiumprice damages.
The release specifically excludes claims for (1) personal injury, (ii) emotional distress;
(iii) damage to property other than the Class Washer itself, and (iv) economic loss claimed in any
unrelated litigation.
Plaintiffs and Class Members have waived and relinquished all rights and benefits that
they may have under, or that may be conferred upon them by, the provisions of Section 1542 of
the California Civil Code and of all similar laws of other States, to the fullest extent that they
may lawfully waive such rights or benefits pertaining to their released claims.
B.

Covenant Not to Sue

In consideration of the terms of the Settlement Agreement, all Class Members, including
Plaintiffs, are hereby found, deemed, and adjudged to have (i) covenanted and agreed that neither
Plaintiffs nor any of the Class Members, nor anyone authorized to act on behalf of any of them,
will commence, authorize, or accept any benefit from any judicial or administrative action or
proceeding, other than as expressly provided for in this Agreement, against Releasees, or any of
them, in either their personal or corporate capacity, with respect to any claim, matter, or issue
that in any way arises from, is based on, or relates to any alleged loss, harm, or damages
allegedly caused by Releasees, or any of them, in connection with the Released Claims;
(ii) waive and disclaim any right to any form of recovery, compensation, or other remedy in any
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such action or proceeding brought by or on behalf of any of them; and (iii) agree that this
Agreement shall be a complete bar to any such action.
C.

Settlement Agreement as Exclusive Remedy for Released Claims

Upon entry of this Final Order and Judgment, enforcement of the Settlement Agreement
shall be the exclusive remedy for all members of the Settlement Class, including Plaintiffs, all of
whom are hereby permanently barred and enjoined from instituting, commencing, prosecuting or
continuing to prosecute, either directly or indirectly, any of the Released Claims. Class Members
who are prosecuting or asserting any of the Released Claims are ordered to take whatever
measures necessary to effectuate dismissal of their claims.
D.

Effect of a Final Judicial Determination of Invalidity or Unenforceability

If, after entry of this Final Order and Judgment by the Court, a notice of appeal of this
Final Order and Judgment is timely filed by any party, objector, claimant, or other person or
entity, and if an appellate court makes a final determination that this Final Order and Judgment is
in any respect invalid, contrary to law, or unenforceable (except for such determinations that are
limited to the attorney fees, costs, or incentive awards), this Order shall be automatically vacated,
the Settlement Agreement shall be null and void, and Defendants may fully contest certification
of any class as if no Settlement Class had been certified. In addition, the Parties shall return to
their respective positions in this lawsuit as they existed immediately before the Parties executed
the Settlement Agreement, and nothing stated herein or in the Settlement Agreement shall be
deemed an admission or waiver of any kind by any of the Parties or used as evidence against, or
over the objection of, any of the Parties for any purpose in this action or in any other action.
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VIII. NO ADMISSION OF LIABILITY
The Parties entered into the Settlement Agreement solely for the purpose of
compromising and settling disputed claims. Nothing contained in the Settlement Agreement, any
documents relating to the Settlement, the Preliminary Approval Order, or this Final Order and
Judgment shall be construed, deemed, or offered as an admission by any of the Parties or any
member of the Settlement Class for any purpose in any judicial or administrative action or
proceeding of any kind, whether in law or equity. In entering this Order with this provision and
other limiting provisions, this Court specifically refers to and invokes the Full Faith and Credit
Clause of the United States Constitution and the doctrine of comity and requests that any court in
any other jurisdiction reviewing, construing, or applying this Order implement and enforce such
limiting provision.
IX.

ENTRY OF FINAL JUDGMENT
The Court hereby dismisses with prejudice all claims alleged in this action. The Court

further orders the entry of, and enters, this Final Order and Judgment on all claims, counts, and
causes of action alleged in this action by Plaintiffs, on behalf of themselves, the Settlement
Class, or both. In entering this Final Order and Judgment, this Court specifically refers to and
invokes the Full Faith and Credit Clause of the United States Constitution and the doctrine of
comity, and requests that any court in any other jurisdiction reviewing, construing, or applying
this Judgment implement and enforce its terms in their entirety.
Without affecting the finality of this Final Order and Judgment in any way, this Court
hereby reserves jurisdiction over (I) implementation of this Settlement and this action; (2) all
matters related to the administration and consummation of the Settlement; and (3) all Parties to
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this action for the purpose of implementing, enforcing, and monitoring compliance with,
effectuating, administering, and interpreting the provisions of the Settlement Agreement and this
Final Order and Judgment.
IT IS SO ORDERED.
Dated:

, 2016
Hon. Christopher A. Boyko
U.S. District Court Judge
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SETTLEMENT AGRI-TMENT
EXHIBIT 5

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
In re: WHIRLPOOL CORP. FRONTLOADING WASHER PRODUCTS
LIABILITY LITIGATION

1:08-wp-65000
1:08-wp-65001
MDL No. 2001
Class Action
Judge: Christopher A. Boyko

ORDER GRANTING PRELIMINARY APPROVAL
OF CLASS ACTION SETTLEMENT
On April 18, 2016, Plaintiffs Trina Allison, Bonnie Beierschmitt, John Bettua, Sylvia
Bicknell, Paula Call, Tracy Cloer, Mara Cohen, Kathryn Cope, Giuseppina P. Donia, Laurie
Fletcher, Karen Freeman, Pramila Gardner, Gina Glazer, Jeff Glennon, Susan Hirsch, Karen
Hollander, Derral Howard, Heidi Klein, Peggy Lemley, Twilla Martin, Denise Miller, Charles
Napoli, Rebecca Nordan, Maggie O'Brien, Vie Pfefer, Jeffrey Robinson, Sandra Robinson,
Sonja Sandholm-Pound, Shannon Schaeffer, Susan Scott, Donna Seeherman, Tracie Snyder,
Andrea Strong, Phil Torf, Carlos Vecino, Jennifer Wainwright, and Jane Werman (collectively,
"Plaintiffs"), on behalf of themselves and the Settlement Class, as defined below, and
Defendants Whirlpool Corporation ("Whirlpool") and Sears, Roebuck and Co. ("Sears")
(collectively, "the Parties") executed a Class Action Settlement Agreement ("Settlement
Agreement" or "Agreement"). Pursuant to the Agreement, the Parties have moved for entry of an
order granting preliminary approval to the Settlement provided for in the Settlement Agreement
(the "Settlement"). All defined teiiiis in this Order (i.e., all capitalized words or phrases) shall
have the same definitions and meanings as those set forth in the Parties' Settlement Agreement.

Having reviewed the Settlement Agreement and considered the Parties' submissions in
support of preliminary approval of the Settlement, the Court now FINDS, CONCLUDES, AND
ORDERS as follows:
T.

CERTIFICATION OF THE SETTLEMENT CLASS
The Agreement settles all Released Claims, as defined below, that have been or could

have been brought in the putative class-action Lawsuits. The Agreement provides for a
nationwide class settlement of the Released Claims concerning certain models of Whirlpool,
Kenmore, and Maytag-brand front-loading washing machines that are the subject of the
Lawsuits. As a part of the Agreement, Defendants have conditionally withdrawn their objections
to the certification of the Settlement Class.
A.

The Court has considered (1) allegations, information, arguments, and authorities

provided by the Parties in connection with pleadings and motions previously filed by each of
them in this case; (2) information, arguments, and authorities provided by parties in their
memoranda submitted in support of the joint motion for entry of an order granting preliminary
approval to the Settlement; (3) Defendants' conditional withdrawal, for the purpose of the
Settlement, of their objections to certification of the Settlement Class specified in the Settlement
Agreement; (4) the terms of the Settlement Agreement including, but not limited to, the
definition of the Settlement Class and the benefits to be provided to the Settlement Class; and (5)
the Settlement's elimination of any potential manageability issues, ascertainability issues, and
individualized issues of fact and law that could have had a bearing on the certification of a
nationwide class for trial. Based on those considerations, the Court hereby finds as follows:
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1.

The Settlement Class is ascertainable. The class is defined solely with

reference to objective criteria. It is administratively feasible to determine class
membership (assuming, arguendo, that ascertainability includes this requirement).
2.

From 2001 through 2010, Whirlpool manufactured approximately

5,500,000 Whirlpool-brand, Kenmore-brand, and Maytag-brand front-loading washing
machines identified by model number in Exhibit 2 to the Settlement Agreement ("Class
Washers") that were sold to, acquired by, or received as a gift by persons nationwide.
These numbers readily satisfy Rule 23's numerosity requirement.
3.

There are questions of law and fact common to all members of the

Settlement Class based on Whirlpool's manufacture and Sears' sale of Class Washers.
Such questions include, but are not limited to, the following:
a.

Whether the Class Washers contained one or more design defects

that caused the Class Washers to not adequately self-clean themselves of laundry
residue and to build up mold or bacteria inside the Washers, resulting in bad odors
and ruined laundry; and
b.

Whether Plaintiffs and the members of the Settlement Class can

recover damages based on the alleged self-cleaning defects.
4.

The Class Representatives' claims are typical of the Settlement Class.

Class Representatives are members of the Settlement Class and allege that they have been
damaged by the same conduct of Defendants that they allege has damaged other members
of the Settlement Class. Class Representatives' claims are not in conflict with or
antagonistic to the claims of the Settlement Class as a whole. The claims of Class
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Representatives and other members of the Settlement Class are based upon corresponding
theories.
5.

Class Representatives can fairly, fully, and adequately protect the interests

of the Settlement Class. Plaintiffs' counsel are experienced in prosecuting complex classaction litigation, and Class Representatives and Class Counsel have no interest that
conflicts with, or is adverse to, the interests of the Settlement Class.
6.

Questions of law and fact common to all members of the Settlement Class

predominate over any questions affecting only individual members for settlement
purposes.
7.

A nationwide class action for settlement purposes is superior to other

available methods for the fair and efficient adjudication of this controversy.
B.

For the purpose of determining whether the terms of the Settlement are fair,

reasonable, and adequate, the Court hereby certifies the following Settlement Class for
settlement purposes only:
All residents of the United States and its territories who (a)
purchased a new Class Washer, (b) acquired a Class Washer as
part of the purchase or remodel of a home, or (c) received as a gift,
from a donor meeting those requirements, a new Class Washer not
used by the donor or by anyone else after the donor purchased the
Class Washer and before the donor gave the Class Washer to the
Class Member. Excluded from the Settlement Class are (a)
officers, directors, and employees of Whirlpool or Sears, or their
parents or subsidiaries, (b) insurers of Class Members, (c)
subrogees or all entities claiming to be subrogated to the rights of a
Class Washer purchaser, a Class Washer owner, or a Class
Member, and (d) all third-party issuers or providers of extended
warranties or service contracts for Class Washers.
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C.

The Court appoints Plaintiffs Trina Allison, Bonnie Beierschmitt, John Bettua,

Sylvia Bicknell, Paula Call, Tracy Cloer, Mara Cohen, Kathryn Cope, Giuseppina P. Donia,
Laurie Fletcher, Karen Freeman, Pramila Gardner, Gina Glazer, Jeff Glennon, Susan Hirsch,
Karen Hollander, Derral Howard, Heidi Klein, Peggy Lemley, Twilla Martin, Denise Miller,
Charles Napoli, Rebecca Nordan, Maggie O'Brien, Vic Pfefer, Jeffrey Robinson, Sandra
Robinson, Sonja Sandholm-Pound, Shannon Schaeffer, Susan Scott, Donna Seeherman, Tracie
Snyder, Andrea Strong, Phil Torf, Carlos Vecino, Jennifer Wainwright, and Jane Werman as the
Class Representatives of the Settlement Class.
D.

The Court appoints Jonathan D. Selbin, Mark P. Chalos, and Jason L. Lichtman of

the law firm Lieff Cabraser Heimann & Bernstein, LLP as Lead Class Counsel for the Settlement
Class. The Court also appoints Steven A. Schwartz of the law firm Chimicles & Tikellis LLP
and James J. Rosemergy of the law film Carey, Danis & Lowe as Class Counsel for the
Settlement Class.
E.

If for any reason the Settlement Agreement ultimately does not become effective,

Defendants' conditional withdrawal of their objections to the certification of the Settlement Class
shall be null and void in its entirety; this Order certifying a nationwide class shall be vacated; the
Parties shall return to their respective positions in the Lawsuits as those positions existed
immediately before the Parties executed the Settlement Agreement; and nothing stated in the
Settlement Agreement or in this Order shall be deemed an admission or waiver of any kind by
any of the Parties or used as evidence against, or over the objection of, any of the Parties for any
purpose in this action or in any other action or proceeding of any kind.
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H.

PRELIMINARY APPROVAL OF THE TERMS OF THE SETTLEMENT
A.

Defendants have at all times disputed, and continue to dispute, Plaintiffs'

allegations in the Lawsuits, deny any liability for any of the claims that have or could have been
alleged by Plaintiffs or other members of the Settlement Class, and maintain that the Class
Washers are free of defects. In fact, Defendants defended the first bellwether case through a
certified class-action jury trial and prevailed in that trial.
B.

The Settlement requires Whirlpool (on behalf of the Defendants) to provide

specified compensation to each Class Member who meets certain eligibility requirements and
who timely submits a valid, complete Claim Form, with or without specified supporting
documentation depending on the Class Members' repair and complaint history, all as defined and
set forth in the Settlement Agreement. All Class Members are entitled to make a claim for a 5%
cash rebate off the purchase price of certain new Whirlpool-built washing machine, dryer, or
washer-dryer combo models, regardless whether they experienced persistent bad odors and/or
mold growth problems inside their Class Washer. All Class Members who experienced persistent
(that is, more than one time) bad odors and/or mold growth problems inside their Class Washer
within 5 years after purchase are entitled to make a claim for one of the following enhanced
benefits: (a) a $50 cash payment; (b) a 20% cash rebate off the purchase price of certain new
Whirlpool-built washing machine or dryer models; or (c) a cash reimbursement payment, up to
$500, for the amount of out-of-pocket expenses Class Members can establish through sufficient
documentary proof they incurred to service or replace a Class Washer due to persistent bad odors
and/or mold growth problems inside the Washer.
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C.

On a preliminary basis, therefore, taking into account (1) the defenses asserted by

Defendants and the jury verdict in Whirlpool's favor in the 2014 bellwether trial in Glazer v.
Whirlpool, (2) the risks to the members of the Settlement Class that Whirlpool and Sears would
continue to successfully defend against claims arising out of the facts and legal theories pled and
asserted in this case, whether litigated by members of the Settlement Class themselves or on their
behalf in a class action, and (3) the length of time that would be required for members of the
Settlement Class, or any group of members of the Settlement Class, to obtain a final judgment
through one or more additional trials and appeals, the Settlement appears fair, reasonable, and
adequate. Moreover, the Parties have reached the Settlement after nine years of exhaustive
litigation, including: written discovery; the production of over one million pages of documents
by Defendants; dozens of fact and expert depositions being taken across the United States and in
Europe; numerous inspections of Plaintiffs' and Class Members' washing machines; disclosure
of dozens of comprehensive expert reports on liability and damages issues; conducting numerous
court hearings in Ohio and Illinois; briefing and receiving rulings on motions to dismiss,
summary judgment, and class certification, appeal of the class certification rulings to the Sixth
Circuit, Seventh Circuit, and United States Supreme Court; trying a bellwether action to verdict
in Ohio; appeal of the jury verdict to the Sixth Circuit, and engaging in arms-length settlement
negotiations with and without the assistance of a mediator over the course of several years. For
all these reasons, the Settlement falls within the appropriate range of possible approval and does
not appear in any way to be the product of collusion.
D.

Accordingly, it is ORDERED and ADJUDGED that the Settlement Agreement

and corresponding Settlement are hereby preliminarily approved.
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III.

APPROVAL OF THE SUMMARY SETTLEMENT NOTICES, THE LONGFORM NOTICE OR "FAQ," THE PUBLICATION NOTICE, THE CLAIM
FORMS, AND THE PLANS FOR DISTRIBUTION AND DISSEMINATION OF
THE SETTLEMENT NOTICES
A.

As provided for in the Settlement Agreement, the Parties have submitted: (i) two

separate, proposed summary settlement notices to be mailed and emailed to identifiable Class
Members (collectively, the "Summary Notices"), copies of which are attached to the Settlement
Agreement as Exhibit 8; (ii) a plan for distributing the Summary Notices to the Settlement Class;
(iii) a proposed long-form settlement notice in the form of Frequently Asked Questions and
Answers or a "FAQ," a copy of which is attached to the Settlement Agreement as Exhibit 3 and
which will be published on the Settlement Website and mailed to those Class Members who
request a hardcopy; (iv) a proposed Publication Notice, a copy of which is attached to the
Settlement Agreement as Exhibit 6; (v) a plan for the Publication Notice's publication in print
periodicals and on websites and social media to provide additional notice to the Settlement Class;
(vi) proposed Claim Forms for the cash payment, cash rebate options, and cash reimbursement
Settlement benefits; (vii) a plan for allowing Class Members to file Claim Forms by email, U.S.
Mail, or the Settlement Website and for mailing a Claim Form to Class Members who contact
the Settlement Administrator by telephone, mail, or email requesting a Claim Form be sent to
them; and (viii) a plan for establishing a Settlement Website, with the FAQ and other
information and documents that the Parties jointly agree to post concerning the nature of the case
and the status of the Settlement, including Claim Forms, a copy of the FAQ, information relating
to relevant deadlines, a complete copy of the Settlement Agreement, and orders of the Court.
B.

The proposed plan for distributing and publishing the Summary Notices, FAQ,

Publication Notice, Claim Form, and Settlement Website appears reasonably likely to notify
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members of the Settlement Class of the Settlement, and there appears to be no additional mode
of distribution that would be reasonably likely to notify members of the Settlement Class who
will not receive notice pursuant to the proposed distribution plans. The proposed plan also
satisfies the notice requirements of Federal Rule of Civil Procedure 23(e) and all applicable
federal law.
C.

The Summary Notices, FAQ, Publication Notice, and Settlement Website will

fairly, accurately, and reasonably inform members of the Settlement Class of (I) appropriate
information about the nature of this litigation and the essential teen is of the Settlement
Agreement; (2) appropriate information about how to obtain additional information regarding
this matter and the Settlement Agreement; (3) appropriate information about, and means for
obtaining, a Claim Form; (4) appropriate information about, and means for submitting, a Claim
Form for compensation under the Settlement; and (5) appropriate information about how to
challenge, or exclude themselves from, the Settlement, if they wish to do so. The Settlement
notices and Settlement Website also fairly and adequately inform members of the Settlement
Class that failure to complete and submit a claim in the manner and time specified in the notices,
Settlement Website, and Claim Form shall constitute a waiver of any right to obtain any
compensation under the Settlement. The notices and Settlement Website also fairly and
adequately inform members of the Settlement Class that if they do not comply with the specified
procedures and the deadline for objections, they will lose any opportunity to have any objection
considered at the Fairness Hearing or otherwise to contest certification of the Settlement Class or
approval of the Settlement or to appeal from any order or judgment entered by the Court in
connection with the Settlement.
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D.

The proposed Claim Forms provided for in the Settlement Agreement fairly,

accurately, and reasonably inform members of the Settlement Class of (1) appropriate
information about the nature of the litigation and the essential terms of the Settlement
Agreement; (2) appropriate information about, and means for, submitting a claim for
compensation under the Settlement; and (3) the fact that failure to complete and submit a Claim
Form, in the manner and time specified in the notices, Settlement Website, and Claim Form,
shall constitute a waiver of any right to obtain any compensation under the Settlement, The
proposed plan for publishing the Claim Form on the Settlement Website and for mailing or
emailing the Claim Form to Settlement Class Members who contact the Settlement
Administrator by telephone, mail, or email requesting a Claim Form be sent to them is fair and
reasonable.
E.

The Court, having reviewed the proposed Summary Notices, the proposed FAQ,

the proposed Publication Notice, the proposed Claim Form, and the proposed plan for
distributing and disseminating each of them, finds and concludes that the proposed plan for
distributing and disseminating each of them will provide the best notice practicable under the
circumstances and satisfies all requirements of federal and state laws and due process.
Accordingly, the Court hereby ORDERS as follows:
1

The form and content of the proposed Summary Notices, FAQ,

Publication Notice, and Claim Forms are hereby approved.
2.

Promptly following the entry of this Order, the Parties and Settlement

Administrator shall prepare final versions of (i) the Summary Notices, (ii) FAQ, (iii)
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Publication Notice, and (iv) Claim Forms, incorporating into each of them the Fairness
Hearing date and deadlines set forth in Part IV of this Order.
3.

Within 45 days after the Court's entry of this Order, Whirlpool will file or

cause to be filed with the Court a declaration of compliance with this plan of notice,
including a statement of the number of persons to whom the Summary Notice was
mailed.
4.

The Court appoints Angeion Group as Settlement Administrator.

5.

The Settlement Administrator shall perform the following functions in

accordance with the Settlement Agreement, this Order, and subsequent orders that may
be entered by this Court in this case:
a.

Within 30 days after entry of this Order, mail or email the

appropriate Summary Notice to each address of record for identifiable members
of the Settlement Class and to all members of the Settlement Class for whom
valid email addresses are known to Whirlpool or Sears;
b.

Perform a national change of address search and forward notices

that are returned by the U.S. Postal Service with a forwarding address;
c.

Create a Settlement Website that will include all necessary and

pertinent information for Settlement Class Members, including Claim Forms, a
copy of the FAQ, and information relating to relevant deadlines;
d.

At approximately the same time as the Settlement Administrator

mails and emails the initial round of Settlement Notice, cause to be published the
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Publication Notice according to the proposed notice plan, including through the
use of social media;
e.

At such time prior to the Claims Deadline as Class Counsel directs,

and at least 15 days before the deadline to file claim forms, again mail and email
the appropriate Summary Notice to remind Prequalified Class Members of the
impending claims and other deadlines;
F.

At such time prior to the Claims Deadline as Class Counsel directs,

and approximately the same time the Settlement Administrator provides a the
second round of mailed and emailed notices, provide a second round of
Publication Notice to Class Members through the use of social media;
g.

Accept online/electronic, as well as paper, Claim Forms;

h.

Allow Settlement Class Members to electronically submit

documents supporting their Claim Forms;
i.

Receive, evaluate, and either approve completed Claim Forms as

meeting the requirements of the Settlement Agreement or disapprove as failing to
meet those requirements sent by Persons seeking to receive compensation;
j.

No later than 30 days before mailing Notices of Claim Denial,

provide to Defendants' lead counsel and Class Counsel (i) a list of the names and
addresses of all Settlement Class Members who have submitted Claim Forms and
whose Claim Forms the Settlement Administrator has determined to be Valid
Claims, by category of benefit; and (ii) a separate list of the names and addresses
of all Persons who have submitted Claim Forms and whose Claim Forms the
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Settlement Administrator has determined not to be Valid Claims, by category of
benefit. Class Counsel shall then have an opportunity to review the Notices of
Claim Denial and request a meet and confer with Defendants' counsel should they
decide to challenge any of the Notices of Claim Denial; in the event Class
Counsel challenges a Notice of Claim Denial, that Notice shall not be sent to the
claimant until Class Counsel and Defendants' counsel meet and confer to arrive at
a resolution;
k.

Send, by first class United States Mail, to each Person who has

submitted a Claim Form that the Settlement Administrator has determined not to
be a Valid Claim, and which has not been challenged by Class Counsel, a Notice
of Claim Denial;
Process requests for exclusion from the Settlement;
m.

Process objections to the Settlement;

n.

Provide to Class Counsel and Defendants' counsel periodic status

reports regarding claims; and
o.

Within 30 days after the payment of all Valid Claims by the

Settlement Administrator, provide to Defendants' counsel and Class Counsel a
statement of the total number of claims submitted (in total and by category of
benefit), the total number of claims adjudicated as Valid Claims (in total and by
category of benefit), and the total dollar amount paid to Class Members (in total
and by category of benefit).

IV.

PROCEDURES FOR FINAL APPROVAL OF THE SETTLEMENT
A.

Fairness Hearing

The Court hereby schedules, for September 7, 2016, at 1:30 p.m. EST, a Fairness Hearing
at the Carl B. Stokes U.S. Courthouse, 801 West Superior Avenue, Cleveland, Ohio 44113,
Courtroom 15B, to determine whether the certification of the Settlement Class, the appointments
of Class Representatives, the appointment of Class Counsel, the Settlement Agreement, and the
Settlement should receive final approval. At that time, the Court also will consider any request
that may be made by Class Counsel for an award of attorney fees and reimbursement of litigation
expenses to Class Counsel and for service awards to each Plaintiff, all in accordance with the
terms of the Settlement Agreement. The Parties will have up to and including
2016 (120 days after the entry of this Order) to file their motions for fmal approval of the
Settlement and any briefs in support of such motion and in opposition to any objections.
B.

Deadline for Members of the Settlement Class to Request Exclusion from the
Settlement

Members of the Settlement Class who wish to be excluded from the Settlement must mail
or email their requests for exclusion to the Settlement Administrator by first-class United States
Mail, postmarked by the United States Postal Service no later than 90 days after entry of this
Order.
C.

Deadline for Filing Objections to Matters to Be Heard at the Fairness
Hearing and for Filing Requests to Appear and Present Argument or
Evidence

All objections to certification of the Settlement Class, the designation of Plaintiffs as
Class Representatives, the appointment of Class Counsel, the Settlement, the Settlement
Agreement, or the amount of fees and expenses that Class Counsel may apply for at the Fairness
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Hearing, shall be made in writing and, no later than 90 days after entry of this Order, filed with
this Court, Carl B. Stokes U.S. Courthouse, 801 West Superior Avenue, Cleveland, Ohio, 44113,
Courtroom 15B. Any papers not filed and served in the prescribed manner and time will not be
considered at the Fairness Hearing, and all objections not made in the prescribed manner and
time shall be deemed waived.
All persons wishing to appear at the Fairness Hearing, either in person or by counsel, for
the purpose of objecting to any aspect of the certification of the Settlement Class, the designation
of Class Representatives as representatives of the Settlement Class, the appointment of Class
Counsel, the Settlement, the Settlement Agreement, or the amount of attorney fees and expenses
or service awards that Class Counsel apply for, must file with the Court, and serve on Class
Counsel and Defendants, no later than 95 days after entry of this Order, a notice of their intention
to appear setting forth the basis of their objections and summarizing the nature and source of any
evidence they intend to present at the Fairness Hearing.
D.

Deadline for Submitting Claim Forms

Class members will have up to 150 days after the date of this Order to submit a Claim
Form for any of the benefits available under the Settlement.
V.

CLASS COUNSEL'S APPLICATION FOR AN AWARD OF ATTORNEY FEES
AND COSTS AND FOR SERVICE AWARDS TO PLAINTIFFS
Within 60 days after entry of this Order, Class Counsel will move the Court for entry of a

separate order approving attorney fees and reimbursement of litigation expenses to Class
Counsel in an amount to be agreed by the Parties or, absent agreement, to be determined by the
Court. Class Counsel also will move the Court to approve service awards to certain Class
Representatives. Whirlpool shall pay any attorneys' fee and expense award to Class Counsel
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within 30 days after the Court's entry of the final approval order and final judgment. Whirlpool
shall pay any service awards to Class Representatives within 30 days after the Effective Date.
Whirlpool's payment of attorney fees, expenses, and service awards to Class Counsel and Class
Representatives shall be wholly separate from, and in addition to, Whirlpool's payment of
Settlement benefits to Class Members.
VI.

ABSENCE OF ANY ADMISSION; DENIAL OF ANY WRONGFUL ACT OR
OMISSION AND OF ANY LIABILITY
The Parties entered into the Settlement Agreement solely for the purpose of

compromising and settling disputed claims. Defendants have at all times denied, and continue to
deny, any wrongful act or omission alleged by Plaintiffs in this action and any liability of any
sort to Plaintiffs or any member of the Settlement Class. Nothing contained in the Settlement
Agreement, in the documents relating to the Settlement Agreement, or in this Order shall be
construed, deemed, or offered as an admission by any of the Parties, or by any member of the
Settlement Class, for any purpose in any judicial or administrative action or proceeding, whether
in law or in equity. In entering this Order with this provision and other limiting provisions, this
Court specifically refers to and invokes the Full Faith and Credit Clause of the United States
Constitution and the doctrine of comity and requests that any court in any other jurisdiction
reviewing, construing, or applying this Order implement and enforce each such limiting
provision.
IT IS SO ORDERED.
Dated: April

, 2016
The Honorable Christopher A. Boyko
United States District Judge
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Legal Notices

If you purchased, acquired, or received as a gift a new Whirlpool, Kenmore, or Maytag
brand front-loading washing machine manufactured between 2001 and 2010, you
could be part of a class action settlement.
A settlement has been reached with Whirlpool Corporation (Whirlpool") and Sears, Roebuck and Co. ("Sears") (together, "Defendants") in several class action
lawsuits claiming that certain front-loading washing machines manufactured between 2001 and 2010 fail to adequately self-clean themselves of laundry residue,
resulting in mold or mildew buildup that can cause bad odors and ruined laundry. Defendants deny they did anything wrong. You can visit
www.WasherSettlement.com to see a complete list of the washer models that are included in the settlement, referred to as the "Class Washers."
yl(Ho is INCLUDED? The settlement includes all residents of the United States and its territories who (a) purchased a new Class Washer; (b) acquired a new Class
Washer as part of a purchase or remodel of a home; or (0) received as a gift a new Class Washer.
WHAT Dose THE SETTLEMENT PRovIDE? All members of the settlement class are eligible to receive a 5% cash rebate off the purchase of certain new Whirlpoolmanufactured washers and dryers. Members of the settlement class who experienced persistent (that is, more than one time) had odors and/or mold growth
problems inside their Washers within five years after purchasing the Washer are eligible to make a claim for one of the following benefits: (a) a $50 cash payment;
(b) a 20% cash rebate off the purchase of certain new Whirlpool-manufactured washers or dryers; or (c) cash reimbursement, up to $500, for documented out-ofpocket costs to service or replace a Class Washer due to persistent bad odors or mold growth problems. To be eligible for compensation, you must submit a Claim
Form, with any required documentary proof, to the Settlement Administrator online at www.WasherSettlement.com or by mail at [address] no later than MONTH
00, 2016. Class members who do not meet the requirements in the Claim Form are not eligible for compensation.
JMPORTANT Some Class Members are prequalified for settlement payments based on Whirlpool's or Sears' customer records. Prequalified class members are
automatically eligible to receive either a $50 cash payment or a 29% cash rebate. Prequalified class members may choose to claim a cash reimbursement
payment, up to $500, for documented out-of-pocket expenses to service or replace a Class Washer due to mold or odor problems.
How Do YOU ASK FOR A PAYMENT IF you QUALIFY? Go to www.WasherSettlment.com and file a claim online or download, print, complete, and mail a Claim Form to
the Settlement Administrator. Claim Forms also are available by calling 1-888-000-0000. You must complete and submit a Claim Form with any required
documents by MONTH 00, 2016.
YOUR OTHER OPTIONS, If you do nothing, your rights will be affected and you will not receive a settlement payment. If you do not want to be legally bound by the
settlement, you must exclude yourself from it. The deadline to exclude yourself is MONTH 00, 2016, Unless you exclude yourself, you will give up any right to sue
Whirlpool or Sears for the legal and factual issues that this settlement resolves. If you exclude yourself, you cannot get a payment from this settlement. If you stay
in the settlement (l.e, do not exclude yourself), you may object to the settlement or Class Counsel's fees by MONTH 00, 2016. More information can be found in
the Frequently Asked Questions document and Settlement Agreement, which am available at www.WasherSettlement.com.
THE COURT'S FAIRNESS 6EARiNG, The U.S. District Court, Northern District of Ohio, located at 801 West Superior Avenue, Cleveland, Ohio 44113, will hold a
. At the fairness
hearing in this case (In re Whirlpool Corp. Front-Loading Washer Products Liability Litigation) on MONTH 00, 2916, at : _.m. in Courtroom
hearing the Court will decide whether to approve: (1) the settlement; (2) Class Counsel's request for attorney fees up to $7,450,000 and for reimbursement of
litigation expenses up to $7,300,000; and (3) service awards of up to $4,000 to each of the Class Representatives. If approved, these fees, expenses, and awards
will be paid separately by Whirlpool and will not reduce the amount of money available to Class Members, You may appear at the hearing, but you do not have to.
You also may hire your own attorney, at your own expense, to appear or speak for you at the hearing.
WANT MORE INFORNATION2 Call, go to the website, or write to In re Whirlpool Corp. Front-Loading Washers Settlement, P.O. Box 0000, City ST 00000-0000.

1-888-000-0000

www.WasherSettlement.com
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txnMIT /
List of Rebate Eligible Washers and Dryers
TLWs

FLWs

Dryers

MVWB955FS

MED-7500YW

M E D3100DW

MVWB955FW

MHW3100DW

MED3500PW

MVWB955FC

MHW3505FW

MED5100DC

MVWX655DW

MHW4300DC

MED5100DW

WTW4915EW

MHW4300DW

MED5500FC

MVWB755DW

MHW5100DC

MEDS500FW

WTW5000DW

MHW5100DW

MED7100DC

WTW7000DW

MHW5400DC

MED7100DW

MVWB855DC

MHW8100DC

MEDB755DW

WTW8040DW

MHW8200FW

MEDB835DW

WTW9500EW

WFC7500VW

MEDB855DW

WTW8000DW

MHW5500FW

MEDX655DW

WTW7040 OW

MHW5400DW

WED4915 EW

MVWB835DW

MHW5500FC

WEDS000DW

MVWB855 DW

MHW7100DW

W E D7000DW

MVWB955 EW

MHW8100DW

WED7300DW

WTW8500DC

MHW8200FC

WED8000DW

WTW9500EC

NEW5800DW

WED8500DC

WTW8500DW

MHWC7500YW

WED8500DW

WTW7300DW

MHW7100DC

MEDB855DC

MVWB955EC

MHW8150EW

MEDB955EW

25132

WFL98HEBU

MEDB955EC

26132

WFW72H EDW

WED9500EW

27132

WFW7590FW

WED9500EC

28132

WFW75H EFW

WGD4915EW

29132

WFW81H EDW

WGD5000DW

28133

WFW8740DW

MGDX655DW

29133

WFW87H EDC

WGD7000DW

WFW87H EDW

MGDB755DW

WFW9OH EFC

WGD7300DW

WFW9OH EFW

WGD8000DW

WFW9290FBD

MGDB835DW

WFW9290FC

WGD8500DW

WFW9290FW

WGD8500DC

WFW92HEFBD

MGDB855DW

WFW92H EFC

MGDB855DC

WFW92H EFU

MGDB955EW

WFW92H EFW

MGDB955EC

WFW95H EDC

WGD9500EW

WFW95H EDU

WGD9500EC

WFW95H EDW

WED49STBW

WFW97HEDBD

MEDX6STBW

WFW97HEDC

WGD49STBW

WFW97H EDU

MGDX6STBW

WFW97HEDW

MED8100DC
MED8100DW

1...l1.14}14.1.4 I

List of Rebate Eligible Washers and Dryers
TLWs

FLWs

Dryers

WED99HEDW
WEL98HEBU
WGD71HEDW
WGD72HEDW
WGD7590FW
WGD75HEFW
WGD81HEDW
WGD8740DW
WGD87HEDC
WGD87HEDW
WGD9OHEFC
WGD9OHEFW
WGD92HEFBD
WGD92HEFC
WGD92HEFU
WGD92HEFW
WGD95HEDC
WGD95HEDU
WGD95HEDW
WG097HEDBD
WGD97HEDC
WGD97HEDU
WGD97HEDW
65132
66132
67132
68132
69132
68133
69133
75132
76132
77132
78132
79132
78133
79133
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For more information on the proposed
settlement, to file a claim or objection, or
to exclude yourself, visit
www.WasherSettlement.com or contact
the Settlement Administrator or Class
Counsel. Do not contact the Court,
Whirlpool, Sears, or any appliance
retailer or dealer for information about
the settlement.
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A proposed settlement has been reached in several class actions against Whirlpool and Sears alleging defects in some Whirlpool, Kenmore, and Maytagbrand front-loading washing machines sold from 2001-2010. This notice summarizes your legal rights. You should visit www.WasherSettlementcorn to
obtain more complete information about the proposed settlement and your rights. You also can write to the Settlement Administrator at
or call 1-888-000-0000, to have a Claim Form mailed to you.

What is the class action about? Plaintiffs allege that some Whirlpool, Kenmore, and Maytag-brand front-loading washing machines fail to adequately selfclean themselves of laundry residue, resulting in buildup of mold or mildew that can cause bad odors and ruined laundry.
What are my rights? The settlement class includes all persons who, while living in the United States, bought, acquired or received as a gift a new frontloading washing machine of certain models manufactured by Whirlpool between 2001 and 2010. You can visit www.WasherSettlement.com to see a
complete list of the washer models that are included in the settlement. Whirlpool's or Sears' records show that you may be a member of the settlement
class. All members of the settlement class are eligible to receive a 5% cash rebate off the purchase of certain new Whirlpool-manufactured washers and
dryers. Members of the settlement class who actually experienced persistent bad odors and/or mold growth problems inside their Washer within five years
after purchase are eligible to choose from one of three enhanced benefits: (1) a $50 cash payment; 12) a 20% cash rebate off the purchase of certain new
Whirlpool-manufactured washers and dryers; or (c) a cash reimbursement, up to $500, for documented out-of-pocket costs to service or replace your Class
Washer due to persistent bad odors and/or mold growth problems. To claim the cash reimbursement benefit, however, you must submit documentary proof
of your out-of-pocket expenses. To be eligible for any compensation, you must submit a properly completed Claim Form, with any required documentary
proof, to the Settlement Administrator online at vvww.WasherSettlement.com or by mail at the address on the reverse side postmarked no later than
2016. Class members who do not meet the requirements in the Claim Form are not eligible for compensation.
How to request exclusion from the class. If you do not wish to participate in this class action, mat a written request for exclusion to the Settlement
Administrator at the address on the reverse side postmarked no later than
, 2016, stating 'Exclude me from the settlement class in In re leVhfripoo/
Corp. Front-Loading Washer Products Liability Litigation,' and include your name and address. It you do not exclude yourself, you will lose your right to sue
Whirlpool or Sears and obtain any compensation from them other than through this settlement.
How to file objections. If you remain in the class, you can comment on or object to the proposed settlement or Class Counsel's fees by filing a written objection
with the U.S. District Court, Northern District of Ohio, 801 West Superior Avenue, Cleveland, Ohio 44113. The fairness hearing will be held at the Court on
September 7, 2016, at 1:30 p.m. EST. You or your attorney (if youchoose to hire one) may appear at the hearing by fling a notice and entry of appearance with
the Court. Objections and entries of appearance must be filed with the Court no later than
2016.
Class Counsel's attorney fees and contact information. If the settlement is approved, the lawyers for Plaintiffs and the class (Class Counsel) will request
an award of attorney fees not to exceed $7,450,000 and reimbursement of costs not to exceed $7,300,000, to be paid by Whirlpool separately from and in
addition to the benefits to the Class. You can write to Class Counsel at: Jonathan Selbin, Lieff, Cabraser, Heimann & Bernstein, LLP, 250 Hudson Street, Etth
Floor, New York, NY 10013-1413.
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CASE NO. 1:08-WP-6
(MILL 2001)
JUDGE CHRISTOPHER A. BOYKO
MEMORANDUM AND ORDER

CHRISTOPHER A. BOYKO, J.:
Currently pending before the Court are: (1) the parties' Joint Motion for Final Approval
of Class Action Settlement (docket no. 640); and (2) Class Counsel's Motion for an Award of
Attorney's Fees and Costs, and For Class Representative Service Awards (docket no. 583). For
the reasons stated below, both motions are GRANTED.

I

General Overview.
In 2001, Whirlpool began manufacturing front-load washing machines and selling them

under its own brand, In 2005, Sears began to sell the same Whirlpool-manufactured machines
under the Sears brand. Unfortunately, some buyers of these machines began to experience
problems. The buyers began to file lawsuits against both Whirlpool and Sears, asserting the
washing machines suffered two types of defects: (1) the "Biofilm defect," which caused mold
and mildew to grow inside the machines; and (2) the "CCU defect," which caused the machines'

Central Control Unit to malfunction. The cases against Whirlpool were joined through
multidistrict litigation and are all pending in this Court. The cases against Sears were
consolidated and are all pending in the Northern District of Illinois. See In re Sears, Roebuck
and Co. Front-loading Washer Products Liab. Litig., 2016 WL 4765679 (N.D. Ill. Sept. 13,
2016).
Several months ago, the parties in both the Sears and Whirlpool cases announced they
had settled all claims. Rather than agree to a "Sears Settlement" and a "Whirlpool Settlement,"
however, it proved easier to agree to a "CCU Settlement" and a "Biofilm Settlement!' The
parties chose to file their CCU Settlement papers (resolving CCU claims against both Sears and
Whirlpool) in the Illinois district court, and to file their Biofilm Settlement papers (resolving
Biofilm claims against both Sears and Whirlpool) in this MDL Court.
Recently, the Illinois district court granted final approval to the CCU Settlement and also
awarded attorney fees. Id. The Illinois court's fee award related only to time that counsel spent
litigating the CCU claims. With their current motions, Plaintiffs similarly ask this Court to
approve the Biofilm Settlement, and to award fees related only to time counsel spent litigating
the Biofilm claims.
As discussed further below, the Court concludes that: (i) the Biofilm Settlement is fair,
reasonable, and adequate; (ii) counsel's request for an award of attorney fees and expenses, and
for service payments to the class-representative Plaintiffs, is well-taken; and (iii) the objections
filed by class-members have no merit.

2

Procedural History.
A.

The Whirlpool Multidistrict Litigation in Ohio.

In June of 2008, plaintiff Gina Glazer filed a lawsuit in Ohio state court against
Defendant Whirlpool Corporation, alleging the "Duet" front-load washer she had purchased
from Whirlpool had a design defect that caused accumulation of mold inside the machine.
Whirlpool removed the case to this Court. After numerous other plaintiffs filed similar cases
against Whirlpool in other federal courts, the Judicial Panel on Multidistrict Litigation
consolidated the cases in this Court for pretrial purposes. See docket no. 1.
In January of 2010, plaintiff Glazer moved to certify a class of plaintiffs who, like her,
lived in Ohio and had purchased a Duet front-load washer. On July 12, 2010, pursuant to Fed. R.
Civ. P. 23(a) and 23(b)(3), the Court granted the request in part and certified the following class
of Ohio Plaintiffs:
All persons who are current residents of Ohio and purchased a Washing Machine
(defined as Whirlpool Duet®, Duet HTO, and Duet Sport® Front-Loading Automatic Washers)
for primarily personal, family or household purposes, and not for resale, in Ohio .
In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig., 2010 WL 2756947 at *4 (N.D.
Ohio July 12, 2010). Whirlpool appealed, but the Sixth Circuit twice affirmed that class
certification was appropriate. See In re Whirlpool Corp. Front-Loading Washer Prods. Liab.
Litig., 678 F.3d 409 (6th Cir. 2012), vacated 133 S. Ct. 1722 (2013), reinstated, 722 F.3d 838
(6th Cir. 2013), cert. denied, 134 S. Ct. 1277 (2014).
Before and after class certification, the parties engaged in extensive discovery. Class
Counsel reviewed more than one million pages of documents, and deposed more than two dozen
key Whirlpool personnel. Whirlpool deposed 18 Class Representatives and inspected the
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washing machines of dozens of Class Representatives. Between them, the parties employed
more than 20 testifying experts, nearly all of whom were subject to multiple depositions.
After class certification appeals were finished, the parties litigated motions for summary
judgment, motions to exclude experts under Daubert, motions in limine, and motions to modify
or decertify the class. Finally, in October of 2014, the Ohio class proceeded to a bellwether trial.
After three-and-a-half weeks of trial, the jury returned a defense verdict in two hours. See
verdict (docket no. 490); entry of final judgment (docket no. 491). Thereafter, this Court
awarded Whirlpool costs, and the parties took appeals and cross-appeals of the jury verdict and
cost award. The parties had completed appellate briefing and oral argument, and were awaiting
a decision from the Sixth Circuit, when they settled.
Importantly, if the judgment entered in the bellwether case had been affiii ied on appeal,
it would not have resolved all Biofilm Claims. Absent settlement, litigation would have
continued with respect to claims involving Whirlpool-branded washers brought by plaintiffs
residing in States other than Ohio. See Plaintiffs' final approval motion at 14 (docket no. 640-1)
("The only alternative to the Settlement — as the parties recognized when they opted to resolve
their claims by making difficult compromises — is trial after trial, one state at a time in Whirlpool
and one state at a time in Sears."); Defendants' final approval motion at 16-17 (docket no. 642)
("Absent this settlement, the Whirlpool MDL and the Sears Actions — already in their ninth year
of litigation — would likely continue for many more years. Because a nationwide class trial
would pose impose intractable management concerns and be improper under Rule 23, Class
Counsel would need to proceed on a state-by-state basis in both this Court and the Northern
District of Illinois.")
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B.

The Sears Class Action in Illinois.

In addition to manufacturing front-load washing machines for sale under its own "Duet"
brand name, Whirlpool also manufactured the same machines for sale by Sears, under the
"Kenmore" brand name. From a mechanical design standpoint, the Duet and Kenmore machines
are essentially identical. Thus, at about the same time that Plaintiffs began filing claims against
Whirlpool, other plaintiffs also began filing claims against Sears.
Specifically, in December of 2006, a group of five plaintiffs filed a lawsuit against Sears
in the Northern District of Illinois, complaining that the Kenmore-brand front-load washers they
had purchased from Sears were defective. After two other groups of plaintiffs filed similar
lawsuits against Sears, the three cases were consolidated. See Butler v. Sears, Roebuck & Co.,
case no. 06-CV-7023 (N.D. Ill.). As they did in the Whirlpool MDL, the parties in Sears
pursued lengthy motion practice and appellate review addressing the propriety of class
certification. Initially, the Sears court denied class certification, but this decision was reversed
on appeal. See Butler v. Sears, Roebuck & Co., slip op., case no, 06-CV-7023 (N.D. III. July 20,
2012) (docket nos. 285 & 327), reversed in relevant part, 702 F.3d 359 (7th Cir. 2012), vacated,
133 S. Ct. 1722 (2013), and reversed in relevant part, 727 F.3d 796 (7th Cir. 2013), cent denied,
134 S. Ct. 1277 (2014).
Ultimately, the Sears court cited this Court and followed its lead, certifying the following
class of Illinois Plaintiffs:
All persons who are current residents of Illinois and who purchased certain
models (listed below) of Whirlpool-Manufactured, Kenmore-Brand Front-Load
Washing Machines ("Kenmore Front-Load Washers") for primarily personal,
family, or household purposes, and not for resale, in Illinois,
Leonard v. Sears, Roebuck- & Co., 115 F. Supp, 3d 934, 937 (N.D. Ill. 2015). The Illinois court
5

then scheduled trial for July of 2015.
As did the parties in the Whirlpool MDL, the parties in Sears pursued discovery before
and after class certification. Both this Court and the Illinois court appointed David R. Cohen as
Special Master, who worked to coordinate discovery and motion practice between the Whirlpool
and Sears cases.' Trial preparations were heavily underway in the Sears case, with Daubert
motions and a motion to decertify the class pending, when the parties settled.

II.

The Claims At Issue.
Plaintiffs in the Sears case originally sought to bring claims against Sears on behalf of

purchasers in six states: California, Illinois, Indiana, Kentucky, Minnesota and Texas. Leonard
v. Sears, Roebuck & Co., 115 F. Supp. 3d 934, 939 (ND. Ill. 2015). Plaintiffs in this MDL case
originally sought to bring claims against Whirlpool on behalf of purchasers in 11 states: Arizona,
California, Florida, Illinois, Indiana, Maryland, New Jersey, New York, North Carolina, Ohio,
and Texas. See Third Amended Complaint at 31-32 (docket no. 80).
For purposes of settlement, the parties agreed to file an amended complaint that
essentially combined the two existing complaints in this MDL and Sears. Thus, the Fourth
Amended Consolidated Complaint: (1) lists both Whirlpool and Sears as Defendants; (2) lists 37
named representative Plaintiffs; and (3) seeks certification of a nationwide class. See docket no.
544-1. In addition, the list of washing machines included in the class ("Class Washers") was

Plaintiffs' counsel is the same in the Whirlpool and Sears actions. See Selbin
declaration at 9, ¶1112-13 (docket no. 545-12).
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combined and slightly expanded.2
The essence of Plaintiffs' claims is that the Class Washers "contain a serious design
defect that prevents adequate water drainage," which:
causes them to (a) accumulate mold and mildew within the Washing Machines;
(b) produce a moldy odor that permeates consumers' homes if the doors to the
Washing Machines are left open; (c) produce a mold or mildew odor on clothes
washed in the Machines; (d) fail to clean the Machines and remove moisture,
residue, growth and/or bacteria that lead to the formation of mold, mildew and/or
associated foul odors; and (e) be unusable in the manner, to the extent to, and for
the purpose for which the Washing Machines were advertised, marketed, and
sold.
Id. at 2,12. Plaintiffs assert claims for violation of the Magnuson-Moss Act (15 U.S.C.
§§2301-2312) with respect to the written and implied warranties, violation of California's
Song-Beverly Consumer Warranty Act (Cal. Civil Code §1790 et seg.), breach of the implied
warranty of merchantability, and breach of express warranty under various states' laws.
Notably, Plaintiffs do not assert claims for damages due to any health problems allegedly
caused by mold accumulation in the Class Washers, nor for compensation related to laundry that
was allegedly ruined by the Class Washers. Thus, to the extent class members wish to pursue
any such claims, the Biofilm Settlement Agreement does not preclude them from doing so.

As part of settlement negotiations, the parties agreed to include, in the proposed
settlement, washers that are mechanically identical to the Whirlpool and Kenmore washers at
issue, but which were sold as Maytag washers after Whirlpool purchased Maytag in 2006. See
Settlement Agreement exh. 2 (docket no. 545-4) (listing qualifying "Class Washers"); see also
Tubman declaration at 1,112 (docket no. 545-11).
2
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Hi.

The Settlement Agreement.
One year ago, the parties were waiting for an opinion from the Sixth Circuit addressing

their cross-appeals of this Court's judgments in Glazer; they were also preparing for trial in
Illinois in Butler. Litigation in both cases stopped, however, because the parties agreed to
material settlement terms in November of 2015. See Selbin declaration at 11,1[20 (docket no.
545-12).
In May of 2016, this Court granted preliminary settlement approval and certified, for
settlement purposes only, the following class:
All residents of the United States and its territories who (a) purchased a new Class
Washer, (b) acquired a Class Washer as part of the purchase or remodel of a
home, or (c) received as a gift a new Class Washer not used by the donor or by
anyone else after the donor purchased the Class Washer and before the donor
gave the Class Washer to the Class Member. Excluded from the Settlement Class
are (a) officers, directors, and employees of Whirlpool or Sears, or their parents or
subsidiaries, (b) insurers of Class Members, (c) subrogees or all entities claiming
to be subrogated to the rights of a Class Washer purchaser, a Class Washer owner,
or a Class Member, and (d) all third-party issuers or providers of extended
warranties or service contracts for Class Washers.
Preliminary approval order at 4-5 (docket no. 551).
The Settlement Agreement provides to class members two tiers of benefits, depending on
whether they actually experienced mold problems with their washer. Class members who attest
under oath they did "experiencen persistent bad odors and/or mold growth problems" within
five years of purchasing a Class Washer have three choices. They may file a claim for:
•

A $50 cash payment; or

•

A 20% rebate "off the best negotiated retail purchase price" of certain new
washers or dryers; or

•

up to $500 in reimbursement of documented, out-of-pocket expenses to service or
replace a Class Washer because of mold problems.
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Settlement Agreement at 8, 19 (docket no. 545-2); see also Settlement Agreement, exh. 7
(docket no. 545-9) (listing rebate-eligible washers and dryers)? Class members who did not
experience a mold problem within five years of purchase may file a claim for a 5% rebate "off
the best negotiated retail purchase price" of certain new washers or dryers. Settlement
Agreement at 9, 21-22 (docket no, 545-2).
The average estimated retail price of the rebate-eligible washers and dryers ranges from
$636 (for top-loading washers and matching dryers) to $849 (for front-loading washers and
matching dryers). Supplemental declaration of Casey Tubman at 1-2, ¶ 2 (docket no. 640-11).
Thus, a 20% rebate is worth between $127 and $170, and a 5% rebate is worth between $64 and
$85.4
In exchange for the opportunity to file a claim for settlement benefits, class members
agree to release all Biofilm claims against Whirlpool and Sears, as defined in the Agreement.
In addition to these benefits, the Settlement Agreement also provides that the 29 class
representatives who were deposed, or had their washers inspected by a defense expert, will each
receive $4,000 incentive awards; and the other 7 class representatives will each receive $1,000
incentive awards. Settlement Agreement at 28-29 (docket no. 545-2).
After agreeing upon settlement terms, the parties discussed and negotiated attorney fees
and costs. For some time, the parties were not able to reach any accord. Eventually, the parties

Of course, class members will not choose the second or third option unless its value
would exceed that of the first option $50 cash. Thus, the minimum benefit amount payable to
class members who experienced odor or mold problems is $50.
3

Unlike the 20% rebate, the 5% rebate can apply to both a washer and dryer.
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agreed that: (i) Class Counsel would seek up to $7,450,000 in attorneys' fees and $7,300,000 in
reimbursement of costs; and (ii) Whirlpool would not oppose counsel's request and would pay a
Court-ordered award up to this amount. Selbin declaration at 11,1121 (docket no. 545-12).
According to Class Counsel, all of "(tlhe other terms of the Settlement are in no way contingent
on Class Counsel's fees and costs request." Id.
The Court appointed Angeion Group as settlement administrator. Preliminary Approval
Order at 11 (docket no. 551). Angeion undertook a comprehensive notice program, consisting of
mail and e-mail notice, publication notice in USA Today, an intemet banner ad campaign, and
creation of a settlement website and toll-free telephone hotline. See Weisbrot Declaration at 2-4,
117-14 (docket no. 573-1). The notice program included dissemination of claim forms. Use of
the claim form is straightforward. "Prequalified" class members — that is, individuals who
appear in Whirlpool's or Sears' records as having complained about mold problems with a Class
Washer within five years of purchase — need only confirm their contact information and check
some eligibility boxes. Settlement Agreement at 8, 18 (docket no. 545-2). All other class
members must additionally provide proof of purchase. Id. at 18.
As of the date of the final fairness hearing, class members have submitted about 255,000
claims online or in paper form, with over 202,000 persons claiming the $50 payment, over
29,000 persons claiming the 20% rebate, about 12,000 persons claiming the 5% rebate, and
about 11,000 persons claiming reimbursement for out-of-pocket expenses. See Selbin
supplemental declaration at 4-5, ¶17 (docket no, 649-1). The Settlement Administrator estimates
that total claims filed may climb to nearly 300,000 by the deadline.
In addition to explaining how to file a claim, the settlement notice also advised class
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members on how to request exclusion from the Settlement Class; 642 class members requested
exclusion by the August 9, 2016 deadline. See Second Amended Supplemental Declaration on
Requests for Exclusion at 1, ¶3 (docket no. 635). Further, the settlement notice advised class
members of their right to object to the settlement; 72 objections have since been filed, including
objections postmarked after the deadline and by persons who provided no proof of class
membership. See docket no. 640-18 (listing objections filed through August 25, 2016); docket
nos. 643, 646, & 652 (three additional, late-filed objections). To put these exclusions and
objections in context, 3.5 million class members received direct mail notice of the settlement,
and 5.5 million Class Washers were sold during the nine-year class period. Weisbrot
supplemental declaration at 2, ¶5 (docket no. 649-2); Preliminary Approval Motion at 6 (docket
no. 545-1).

1V.

Legal Standards for Approval of the Settlement Agreement.
This Court must determine whether the parties' class-action Settlement Agreement

should be ratified. Federal Rule of Civil Procedure 23(e) mandates that "[tihe claims, issues, or
defenses of a certified class may be settled, voluntarily dismissed, or compromised only with the
court's approval." This approval process includes several essential tasks. First, to certify a class
for settlement, a court must consider whether the proposed class meets the requirements of Rule
23(a) & (b). See Arnehern Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997). Second, as with
any certified class, this Court "must direct notice in a reasonable manner to all class members
who would be bound by the proposal," advising class members of the nature of the action, the
class definition, and their right to object or exclude themselves from the certified class. Fed. R.
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Civ. P. 23(e)(2), (5); see also id. (c)(2)(B). And third, after a hearing, this Court must deteiiitine
that the terms of the settlement are fair, reasonable, and adequate. Id. (e)(2). See In re Flonase
Antitrust Litig., 291 F.R.D. 93, 98 (E.D. Pa. 2013) ("a class action cannot be settled without the
approval of the court and a determination that the proposed settlement is 'fair, reasonable and
adequate') (quoting In re Prudential Ins. Co. of Ain. Sales Practice Litig., 148 F.3d 283, 316
(3rd Cir. 1998)). "Whether a class action settlement satisfies Rule 23(e) is committed to the
sound discretion of the district court." Lonardo v. Travelers Indem. Co., 706 F.Supp.2d 766, 778
(N.D. Ohio 2010) (citing Bailey v. Great Lakes Canning, Inc., 908 F.2d 38, 42 (6th Cir. 1990)).
To evaluate the fairness, reasonableness, and adequacy of a proposed class action
settlement, courts within the Sixth Circuit refer to a list of seven factors identified in UAW v.
General Motors Corp., 497 F.3d 615, 631 (6th Cir. 2007). These factors are: "(1) the risk of
fraud or collusion; (2) the complexity, expense and likely duration of the litigation; (3) the
amount of discovery engaged in by the parties; (4) the likelihood of success on the merits; (5) the
opinions of class counsel and class representatives; (6) the reaction of absent class members; and
(7) the public interest." Vassalle v. Midland Funding LLC, 708 F.3d 747, 754 (6th Cir. 2013)
(quoting UAW, 497 F.3d at 631). In addition, "[a]lthough not included in the seven UAW
factors, in evaluating the fairness of a settlement [the Sixth Circuit has] also looked to whether
the settlement 'gives preferential treatment to the named plaintiffs while only perfunctory relief
to unnamed class members.' Id. at 755 (quoting Williams v. Vukovich, 720 F.2d 909, 925 n.11
(6th Cir. 1983)).
The Court will assess these eight factors two different ways. First, the Court will set out
its general assessments in Section V of this opinion, immediately below. Second, in Section VI
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of this opinion, the Court will address specific criticisms made by the objectors. Finally, because
the question of attorney fees is especially important when determining the fairness of a class
action settlement agreement, the Court analyzes that issue separately in Section VII of this
opinion.

V.

Discussion.
A.

Certification of the Settlement Class is Appropriate.

Step one of final settlement approval requires this Court to decide whether the proposed
settlement class may be certified under Rule 23(a) and (b). Few cases have dedicated more
attention to the question of class certification than this case. As described above, in July of
2010, this Court certified a class of Ohio Plaintiffs under Fed. R. Civ. P. 23(a) & (b)(3). That
decision was affirmed on appeal, following lengthy appellate proceedings.
After the Sixth Circuit affirmed, the parties cross-moved to alter this Court's original
certification decision — the Class sought to modify the class definition to exclude certain washer
models that had been previously included, while Whirlpool persisted in its view that the certified
class did not satisfy Fed. R. Civ. P. 23 in the first place. The Court granted modification and
denied decertification, concluding that a re-defined class "me[t] all of the requirements of Rule
23, redefinition [wa]s a better choice than decertification, and the fact that the original class
definition [was] overbroad [in light of new evidence] does not show Plaintiffs obtained
certification improperly in the first instance." Class Decertification Order at 20 (docket no. 366).
The proposed settlement class, which this Court earlier preliminarily certified for notice
purposes, is defined more broadly than in its earlier certification orders. The proposed
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settlement class additionally includes Whirlpool-manufactured washers sold using Kenmore and
Maytag brands; further, rather than including the claims of purchasers from only a single state
(Ohio), the settlement class is nationwide in scope. See Preliminary approval order at 4.
Nonetheless, this broader settlement class continues to meet the requirements of Fed. R. Civ. P.
23.
First, the settlement class easily satisfies Fed. R. Civ. P. 23(a). With millions of class
members, the settlement class meets Rule 23(a)(1)'s numerosity requirement, because joinder of
absent class members is not simply impractical, it is impossible. See In re American Med. Sys.,
Inc., 75 F.3d 1069, 1076 (6th Cir. 1996) ("the Sixth Circuit has previously held that a class of 35
was sufficient to meet the numerosity requirement.") (internal quotation marks omitted).
Second, as the Sixth Circuit concluded earlier, Rule 23(a)(2)'s commonality element is
satisfied because "the evidence confirms that the issues regarding alleged design flaws are
common to the class." In re Whirlpool Corp. Front-Loading Washer Prods. Liab. Litig., 722
F.3d 838, 855 (6th Cir. 2013). This conclusion applies equally to the nationwide settlement class
as it did to the Ohio class.
Third, Rule 23(a)(3)'s typicality requirement is satisfied because the claims of the class
representatives are typical of the claims of all other class members. Each class representative —
like each class member — purchased a Class Washer, all of which suffered the same basic alleged
design defect. See American Med. Sys., 75 F.3d at 1082 ("a plaintiff's claim is typical if it arises
from the same event or practice or course of conduct that gives rise to the claims of other class
members, and if his or her claims are based on the same legal theory") (quoting 1 Herbert B.
Newberg & Alba Conte, Newberg on Class Actions, §3-13 at 3-764 (3rd ed. 1992)).
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And finally, the class representatives meet Rule 23(a)(4)'s adequacy requirement because
they have interests in common with class members and have certainly shown — beginning with
intensive pretrial discovery and motion practice, continuing through lengthy class certification
proceedings and appeals therefrom, and on through trial and post-trial appeals—that they have
and will vigorously prosecute the class's interests through qualified counsel. And there is no
suggestion that the class representatives have any "interests antagonistic to the [rest of] the
class." Stout v. J.D. Byrider, 228 F.3d 709, 717 (6th Cir. 2000).
The settlement class likewise satisfies Fed. R. Civ. P. 23(b)(3). This rule requires the
Court to find "that the questions of law or fact common to class members predominate over any
questions affecting only individual members, and that a class action is superior to other available
methods for fairly and efficiently adjudicating the controversy." Here, common evidence
"prove[s] or disproves] as to all class members whether the alleged design defects caused the
collection of biofilm, promoting mold growth, and whether Whirlpool [or Sears] failed to warn
consumers adequately of the propensity for mold growth in the" Class Washers. In re Whirlpool
Corp. Front-Loading Washer Prods. Liab. Litig., 722 F.3d at 859; id. at 861 (Plaintiffs "showed
that common questions predominate over individual ones and that the class action is the superior
method to adjudicate Whirlpool's liability on the legal claims"). In fact, the Glazer trial proved
that the Ohio class was sufficiently cohesive to have liability issues determined using the class
action mechanism. That the settlement class is modestly broader than the certified litigation
class does not undermine this fundamental cohesion. See In re Sears, Roebuck & Co.
Front-Loading Washer Prods. Liab. Litig., 2016 WL 772785 *8-9 (N.D. Ill. Feb. 29, 2016)
(certifying a similarly-defined settlement class regarding CCU claims).
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Certification of the settlement class is also superior to other methods for resolving the
Biofilm Claims. See Fed_ R. Civ. P. 23(b)(3). It is safe to say that, absent certification of the
settlement class, no class representative or class member has "an individually viable claim in
light of the immense expense required to litigate this action." In re Polyurethane Foam Antitrust
Litig., 314 F.R.D. 226, 272-73 (N.D. Ohio 2014). And concerns of manageability do not bar
certification. See Amchem Prods. v. Windsor, 521 U.S. 591, 620 (1997) ("Confronted with a
request for settlement-only class certification, a district court need not inquire whether the case,
if tried, would present intractable management problerns, for the proposal is that there be no
trial.") (citation omitted).
Notably, contrary to their earlier position, Defendants now agree that class certification is
appropriate, for settlement purposes. In sum, certification of the litigation class was appropriate,
and certification of the settlement class is even more so.

The Settlement Class Received Adequate Notice of the Settlement.
Step two of final settlement approval centers on whether the proposed settlement class
received adequate notice of the terms of the settlement, and of their rights to object or exclude
themselves from the Class. This notice requirement stems from the text of Rule 23, see Fed. R.
Civ. P. 23(e)(2), (5); see also id. (c)(2)(B), and more fundamentally, from due process
requirements. A cause of action is a property right, and a property right may only be
extinguished under a procedure that satisfies due process. See Phillips Petroleum Co. v. Shutts,
472 U.S. 797, 812 (1985) ("due process requires at a minimum that an absent plaintiff be
provided with an opportunity to remove himself from the class by executing and returning an
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`opt out' or 'request for exclusion' fonat to the court," and notice reasonably calculated to
apprise the absent plaintiff of the pendency of the action).
The notice program in this case, reviewed and approved by this Court in its May 2016
preliminary approval order, began with an "initial round" of targeted communication in early
June of 2016. Specifically, the Settlement Administrator mailed 3,817,399 postcards containing
court-approved language to addresses contained in Whirlpool's and Sears' records, representing
3.5 million class members.' Roughly 70,000 of these postcards were delivered to Prequalified
Class Members, who appear in Defendants' records as having previously complained about mold
problems. Weisbrot compliance declaration at 3-4, 17 (docket no. 640-13); see also Weisbrot
declaration at 4, 111 (docket no. 545-13) (explaining the use of post-card forwarding and skip
tracing to ensure receipt of postcard notice by class members). In the same period, the
Settlement Administrator sent 311,000 copies of the Notice via e-mail to Class Members, and
also published Notice in USA Today. Weisbrot compliance declaration at 4, 19-10 (docket no.
640-13).
The notice program continued with a "second round" in early September of 2016, again
involving mail, e-mail, and print publication. This round especially targeted class members who
had not already filed a claim.
The Settlement Administrator also engaged in an internet banner notice campaign, which
generated more than 7 million impressions by late June of 2016, with another 6 million
impressions anticipated before the close of the claims period. Id at 4-5, 111-14. These notices

Some class members received more than one postcard because they had owned more
than one Class Washer.
s
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all referred class members to a settlement website and toll free number. All told, the Settlement
Administrator conservatively estimates that these outreach efforts will result in more than 82
percent of the class receiving e-mail or postcard notice of the settlement, with the average
recipient receiving three such notices. Weisbrot supplemental declaration at 2,15 (docket no.
640-12).
Moreover, because this case has received widespread attention from the media, the
official settlement notice was supplemented informally by numerous news reports. For example,
Class Counsel promoted a Consumer Reports article describing the Settlement on Facebook; this
campaign generated 2,430,512 impressions and over 158,000 clicks. Lichtman declaration at 2,
18 (docket no. 640-9); see also Plaintiffs' final approval motion exhibit 0 (docket no. 640-20)
(listing over 120 news reports of the settlement).
It is clear that these efforts comprise "the best notice that is practicable under the
circumstances." Fed. R. Civ. P. 23(c)(2)(B), Direct notice was sent repeatedly to all class
members who could be identified with reasonable effort. Publication notice was designed to
reach all other class members who could not be identified using Defendants' records. The
results of this notice program attest to its adequacy. As of this writing, over a quarter of a
million claims have been filed with the Settlement Administrator, and class members may file
claims until October 11, 201.6.

C.

The Settlement is Just, Fair, Reasonable, and Adequate.

The third and final step in final settlement approval focuses on the substance of the
settlement itself. "[T]he court may approve [a settlement that would bind class members] only
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after a hearing and on finding that it is fair, reasonable, and adequate." Fed. R. Civ. P. 23(e)(2).
"Several factors guide [the Court's] inquiry: (1) the risk of fraud or collusion; (2) the complexity,
expense and likely duration of the litigation; (3) the amount of discovery engaged in by the
parties; (4) the likelihood of success on the merits; (5) the opinions of class counsel and class
representatives; (6) the reaction of absent class members; and (7) the public interest." UAW, 497
F.3d at 631; see also Vassalle, 708 F.3d at 755 (listing an eighth factor, whether "preferential
treatment [is given] to the named plaintiffs while only perfunctory relief to unnamed class
members"). Applied to the settlement proposed in this long-running litigation, all of these
factors clearly weigh in favor of a conclusion that the settlement is fair, reasonable, and
adequate.
Risk of Fraud or Collusion
In this case, there is no evidence to remove the "presumption that the class
representatives and counsel handled their responsibilities with the independent vigor that the
adversarial process demands." UAW, 497 F.3d at 628. Suggestions by objectors to the contrary
are pure speculation. The parties litigated the Biofilm Claims for almost a decade in two courts.
Glazer twice underwent certiorari briefing in the Supreme Court before proceeding to a
contested trial in this Court, which the Ohio class lost. The Glazer verdict was followed by yet a
third set of proceedings before the Sixth Circuit, where cross-appeals were fully briefed and
argued prior to final settlement. This history completely undermines any suspicion of collusion.
See Moulton v. United States Steel Corp., 581 F.3d 344, 351 (6th Cir. 2009) ("It is difficult to
maintain that Class Counsel" vigorously litigated a case for years "merely to mask its collusion
with [the defendant], and that the one entity with a bird's eye view of the proceedings — the
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district court judge — somehow missed the signs that the parties were merely engaged in pretense
and posturing.").
Throughout this drawn-out litigation, the parties talked settlement, including with the
assistance of the Honorable Layn R. Phillips. Counsel from both sides report independently that
the settlement itself was concluded before the parties discussed attorney fees. See Selbin
declaration at 11, 1[1120 (docket no. 545-12) ("The parties reached agreement on all material
terms of a class deal on November 20, 2015 at the conclusion of an in-person meeting in
Chicago. Only after doing so did we turn to negotiating the issue of attorneys' fees and costs.");
Defendants' final approval motion at 6 (docket no. 642) ("After agreeing on the class benefits
and other substantive terms of the proposed class settlement, Defendants and Class Counsel
negotiated the issue of Class Counsel's attorney fees and costs for more than five weeks.").
Moreover, the settlement was not and is not contingent on the attorney fee agreement reached
between the parties. Selbin declaration at 11,1`¶20-21 (docket no. 545-12); see also Defendants'
final approval motion at 24-25 (docket no. 642) ("The [fee] award will not subtract any amount
from the Class, as Class Counsel's recovery is separate and apart from the benefits payable
directly to Class Members.").
"Courts presume the absence of fraud or collusion in class action settlements unless there
is evidence to the contrary." Thacker v. Chesapeake Appalachia, L.L.C., 695 F. Stipp. 2d 521,
531 (E.D. Ky. 2010) (internal quotation marks omitted); see In re Inter-Op Hip Prosthesis Liab.
Litig., 204 F.R.D. 330, 350-51 (N.D. Ohio 2001) ("when a settlement is the result of extensive
negotiations by experienced counsel, the Court should presume it is fair"). There are simply no
indici.a in this case that the parties engaged in fraud or collusion to reach settlement.
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Cost of Litigation
The complexity, expense, and likely duration of this litigation also favor approval of the
settlement. At the time the parties reached agreement, only the Ohio Whirlpool class had gone to
trial, and that case was on appeal. Still remaining were the claims of purchasers from the other
10 states in Whirlpool, and all six states in Sears. Counsel for both the Defendants and the class
maintain that, absent settlement (and regardless of the result on appeal in Glazer), the parties
would have proceeded to litigate all of these other Biofilin Claims. The duration, complexity,
and expense of continued litigation would be onerous and overwhelming. Settlement avoids a
huge consumption of resources of the parties and the Court.
Amount of Discovery
Settlement was reached in this case only after the parties engaged in extensive discovery,
and that fact likewise supports final settlement approval. Class Counsel reviewed more than one
million pages of documents, Whirlpool deposed 18 class representatives, and the parties
collectively retained more than 20 testifying experts, who wrote reports and were deposed.
Selbin declaration at 10, ¶14 (docket no. 545-12); Defendants' final approval motion at 17-18
(docket no. 642). This extensive discovery — coupled with the results of the bellwether trial —
gave the parties a clear understanding of the strengths and weaknesses of their claims and
defenses in this case. Cf. Olden v. Gardner, 294 F. App'x 210, 218 (6th Cir. 2008) (explaining
that the lack of pre-settlement discovery can "weaken[] the class counsels' ability to advocate
effectively for the plaintiff class during settlement negotiations and therefore suggests that the
settlement was not fair, reasonable, and adequate").
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Likelihood of Success
"The most important of the factors to be considered in reviewing a settlement is the
probability of success on the merits. The likelihood of success, in turn, provides a gauge from
which the benefits of the settlement must be measured." In re Gen. Tire & Rubber Co. Sec.
Litig., 726 F.2d 1075, 1086 (6th Cir. 1984) (citation omitted). When called on to grant final
approval, "the district court must specifically examine what the unnamed class members would
give up in the proposed settlement, and then explain why — given their likelihood of success on
the merits — the tradeoff embodied in the settlement is fair to unnamed members of the class."
Shane Group, Inc. v. Blue cross Blue Shield, 825 F.3d 299, 309 (6th Cir. 2016).
In a case that settles early in pretrial proceedings, such predictions can be difficult to
make. Little guesswork is required here, however, because, after a three-and-a-half week
bellwether trial, a jury found for Whirlpool after just two hours of deliberation. Thus, the Court
agrees with Class Counsel that "experience from that trial demonstrates that Defendants had a
reasonable likelihood of prevailing in some material number of future trials" and would continue
to vigorously litigate claims brought by class representatives in other states. Plaintiffs' final
approval motion at 16 (docket no. 640-1). Indeed, Whirlpool continues to insist the Class
Washers are not defective, and contends that weaknesses in Plaintiffs' case exposed during the
bellwether trial would have reappeared in follow-on Biofilm cases. Defendants' final approval
motion at 14-15 (docket no. 642).
In evaluating the Class's likely success on the merits, this Court's task is not to "decide
whether one side is right or even whether one side has the better of these arguments," because
that would "defeat the purpose of a settlement in order to approve a settlement." UAW, 497 F.3d
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at 632. Rather, it is enough if the evidence shows that: (1) the parties are locked in a real dispute
regarding whether the Class Washers are defective; and (2) the merits of the Class's case are not
so overwhelming that continued litigation is a vastly better option than settlement. In this case,
it is clear that the settlement is a very good option for Plaintiffs.
Opinions of Counsel
The opinions of Class Counsel and of the class representatives favor final settlement
approval. Class Counsel's law firms have extensive experience litigating consumer class
actions, and Class Counsel support settlement approval. See Lieff, Cabraser, Heimann, &
Bernstein firm resume (docket no. 545-16); Carey Danis & Lowe firm resume (docket no. 54517); Chirnicles & Tikellis firm resume (docket nos. 545-18 & 649-4); Shepherd, Finkelman,
Miller & Shah firm resume (docket no. 649-5). Class Counsel has spent tens of thousands of
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hours becoming familiar with the strengths and weaknesses of their claims while litigating this
case. Class Counsel has also consulted with each of the class representatives regarding the
proposed settlement, and each class representative believes "the Settlement is fair and reasonable
to all members of the Class in light of the relief we sought[] and the risks and delay of continued
litigation." See, e.g., Carlos Vecino declaration at 2, ¶5 (docket no. 640-17 at 72).
In sum, the Court has no reason to second-guess Class Counsel's conclusion that the
settlement reached with the Defendants is fair, reasonable, adequate, and in the best interest of
the class.
Class Member Reaction
The reaction of class members likewise supports final approval. Seventy-two objections
were filed to settlement approval, including those that were filed late. As explained above, more
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than 3.5 million class members received direct mail or e-mail notice of the proposed settlement.
(Many more were likely apprised of the proposed settlement through the internet banner and
print publication portions of the notice program.) Thus, just under 0.002 percent of class
members who received direct notice of the proposed settlement filed objections. "That the
overwhelming majority of class members have elected to remain in the Settlement Class, without
objection, constitutes the 'reaction of the class,' as a whole, and demonstrates that the
settlements are 'fair, reasonable, and adequate.'" In re Cardizem CD Antitrust Litig., 218 F.R.D.
508, 527 (RD. Mich. 2003).
In contrast to the small handful of objections, about 255,000 class members have filed
claims so far, with over two weeks to go until the claim deadline. This represents 7.3% of class
members who received direct notice. Other courts have characterized response rates much lower
than this as a "favorable class reaction," especially in consumer class actions. Shames v. Hertz
Corp., 2012 WL 5392159 at *14 (S.D. Cal. Nov. 5, 2012) (citing cases where approval was
granted when the class response rate ranged from 2% to 9%); see also White v. Experian Info.
Solutions, Inc., 803 F.Supp.2d 1086, 1100 (C.D. Cal. 2011) ("this underwhelming [5%] response
rate does not mean that the Settlement, on the whole, is not fair, reasonable and adequate"). In
addition, examination of statistics relating to class members who suffered the worse reveals that:
(1) Whirlpool asserted at the final fairness hearing that only 7% of Class Washers actually

According to Plaintiffs, all class members suffered economic damages because their
Class Washers were not worth what they paid for them, due to a design defect. But the defect
only manifested itself through bad odor in 7% of the Washers (according to Defendants
Plaintiffs asserted the figure was 35%), and it was this cohort that suffered most tangibly. See
final fairness hearing transcript at 36 (Sept. 21, 2016) (counsel for Defendants discussing Class
Washer mold rates).
6
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suffered mold problems, meaning 385,000 of the 5.5 million total Class Washers; (2) 242,000
class members have so far filed claims attesting they suffered mold problems; and (3) therefore,
63% of class members who suffered mold problems have filed a claim. This is a very high ratio.
In sum, this factor weighs in favor of approval.
Public Interest
"Public policy generally favors settlement of class action lawsuits." Stinson v. Delta
Mgmt. Assocs., 302 F.R.D. 160, 165 (S.D. Ohio 2014). Settlement in this case "provides relief
for a substantial number of class members, avoids further litigation, and frees the Court's judicial
resources." Id. Indeed, resolving this case through final approval of the proposed settlement
will also free judicial resources consumed by continued proceedings on appeal in the Sixth
Circuit, and several trials in the Northern District of Illinois.
Preferential Treatment
A settlement can be unfair if it "gives preferential treatment to the named plaintiffs while
only perfunctory relief to unnamed class members." Vassalle, 708 F.3d at 755 (internal
quotation marks omitted). In this case, it is clear that class members are receiving much more
than "perfunctory relief." The vast bulk of the settlement funds in this case will not be received
by the named, representative Plaintiffs. Rather, the settlement funds will be distributed in a
straightforward fashion to every claimant, according to the benefit option they choose.
In Vassalle, the named plaintiffs received $2,000 plus exoneration of debts, while the
unnamed class members received no money and their debts were not exonerated. Id. at 755-56.
The disparity in Vassalle was stark, amounting to essentially no relief to unnamed class
members; that is certainly not the case here. Moreover, the total of $123,000 in incentive awards
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payable to the named Plaintiffs (discussed further in section VIII below) will amount to a tiny
fraction of the $18 million-plus total in settlement benefits paid to all claimants. Accordingly,
this factor, like all of the others, also weighs in favor of final approval of the Settlement
Agreement.

VI.

Criticisms Made by the Objectors.
The eight UAW I Vassalle factors listed above each weigh in favor of final approval. The

Court has also carefully examined the submissions filed by the objectors, who contend that
various aspects of the Settlement Agreement are unfair. None of these objections are well-taken.

A.

Summary.

The Court received 72 objections to the Settlement Agreement. All but one were filed
pro se. The exception is an objection filed twice by attorney Edward Siegel on behalf of three
class members. See docket nos. 603 and 624 (duplicate objection).'
Many of these 72 objections do not meet threshold requirements. At least five were
postmarked after the August 9, 2016 deadline.' And at least another 19 fail because the objector
opted out of the settlement, provided no proof of class membership, or owns a product that is not

'For ease of reference, the Court refers to Siegel as the objector, rather than the three
class members he represents. There is also evidence that Cochran is a serial objector. See
docket no. 605 (Cochran objection); Plaintiffs' final approval motion at 36-37 (docket no. 640-1)
(detailing Cochran's history as an objector and her association with professional objector Joseph
Darrell Palmer).
8

See docket nos. 633, 634, 644, 646, & 652.
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a Class Washer,' Persons who "are not members of the class or parties to the litigation . . . are
not bound by the settlement, and it has no impact on their rights." In re Regions Morgan Keegan
Sec., Derivative & ERISA Litig., 2013 WL 1500471 at *4 (W.D. Tenn. Apr. 10, 2013), Thus,
these persons have no standing to object. See Newberg on Class Actions §13:22 (5th ed. 2016)
("Courts regularly find that non Class Members have no standing to object to a proposed
settlement or to the notice thereof. Importantly, class members who opt out of the settlement are
no longer class members and hence, by opting out of the class, lose the standing to object
conferred by Rule 23 upon class members.") (footnotes omitted); Olden v. LaFarge Corp., 472
F. Stipp, 2d 922, 930-31 (E.D. Mich. 2007) ("[O]pting out of a settlement and choosing to object
logically are mutually exclusive options: if one actually opts out, she has no standing to object to
the settlement as she will not be bound by it."). Finally, five objections appear not to be
objections at all — they are letters to the Court seeking to file claims.10

9 See docket nos. 559, 565, 566, 572, 588, 593, 595, 596, 598, 599, 607, 613, 615, 616,
617, 625, 627, 631, & 632. Several of the individuals who do not own a Class Washer object
that the class definition is too narrow; they assert they had the same mold problems and should
be eligible for settlement benefits. Of course, because they are not included in the settlement,
these individuals are not releasing any claims and remain free to pursue damages from the
Defendants; they have no standing to object. Further, both this Court and the Sears court were
careful to include, in their respective litigation classes, all of those — and only those — models of
washing machines that shared the design defect at issue. See Class Certification Order at 2, 27,
31 (docket no. 366) (redefining the class using a chart that "sets out precisely those [Whirlpool]
Duet model numbers and manufacture dates that are appropriately included in the class" because
they each "have the essential alleged common defect of crevices in the tub and/or bracket that
promote mold growth"); Leonard v. Sears, Roebuck & Co, 115 F. Supp. 3d 934, 937 (N.D. Ill.
2015) (same). The Class Washers included in the Settlement Agreement track the definitions in
these two certification orders. Thus, the settlement class is crafted carefully to meet the
commonality requirements of Rule 23.

See docket nos. 558, 560, 561, 571, & 622. The Court forwarded these documents to
the claims administrator.
1°
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This leaves about 43 objections that are procedurally valid, Unsurprisingly, many of
these objections raise the same issues. See Lichtman declaration at 3-5, $12 (docket no, 640-9)
(categorizing the objections by issue raised); objection chart (docket no. 640-18) (charting each
objection)." The Court addresses below those issues that warrant discussion.'2

B.

The Claims Are Frivolous.

Six objectors argue the settlement should be rejected entirely because the underlying
lawsuits are frivolous. This objection is not well-taken for several reasons. First, the long and
hard-fought history of this case belies the assertion that the underlying Biofilm claims are
frivolous. At no time did Defendants move for sanctions because Plaintiffs made "claims,
defenses, [or] other legal contentions" that were so devoid of merit that they were frivolous, Fed.
R. Civ. P. 11(b)(2), and the appellate history of this ease strongly suggests otherwise. Moreover,
literally hundreds of thousands of class members have filed claims for settlement benefits where
they swore under oath they suffered the very mold problems described in Plaintiffs' original
complaints. These other class members would certainly disagree that the lawsuit is frivolous.
Furthermore, courts have noted that class members who believe the entire case is

" The Court has reviewed the Lichtman declaration and objection chart, as well as all of
the individual objections. This review confirms that Lichtman's characterizations of the
objections are accurate. Accordingly, the Court does not bother to list below string cites of the
individual objections and instead incorporates by reference the Lichtman declaration and
objection chart.
Many of the objections simply contain conclusory assertions with no analysis or
factual support. See, e.g., Cochran objection (docket no. 605) (offering four separate, singlesentence objections in a one-page document, including: "The [sworn] declaration for NonPrequalified Class Members is wholly subjective."). With some exceptions, the Court does not
examine these bare arguments.
12
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frivolous must "think that the settlement is more than fair to the class, since they believe the case
has no merit whatsoever. Therefore, this factor is at least neutral, but more likely weighs in
favor of approval of the proposed settlement." True v. American Honda Motor Co., 749 F. Supp.
2d 1052, 1082 (C.D. Cal. 2010) (emphasis in original). Accordingly, this objection is overruled.

C.

Documentation Requirements.

Eight objectors ask the Court not to approve the Settlement because it requires them to
submit documentation proving they are actually Class Members, and/or proving their
out-of-pocket expenses to pursue a claim for reimbursement. But "requiring class members to
include serial numbers on their claim forms [is] reasonable." In re Lawnmower Engine
Horsepower Mktg. & Sales Practices Litig., 733 F. Supp. 2d 997, 1010 (RD. Wis. 2010). This is
because a minimal proof requirement "strike[s] a proper balance between, on the one hand,
avoiding fraudulent claims and keeping administrative costs low, and on the other hand,
allowing as many class members as possible to claim benefits." Id. In this case, class members
may prove they owned a Class Washer for the purpose of making a claim by supplying a serial
number or other proof of purchase. Settlement Agreement at 18, ¶IV.A.3 (docket no. 545-2).
This requirement is entirely reasonable.
Furthermore, if a class member went to trial, she would have to establish a valid claim by
showing both proof of ownership of a Class Washer and also proof of damages. It is unfortunate
that some class members probably did spend hundreds of dollars to mitigate mold problems, but
cannot now claim reimbursement because they did not retain receipts. Those class members
remain eligible for other types of settlement benefits, however, and the objectors offer no viable
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alternative regarding how the settlement administrator could prevent fraudulent reimbursement
claims without the receipt requirement.
Ultimately, the claim documentation requirements are not only reasonable but necessary.
Accordingly, this objection is overruled.

D.

Claims Administration.

Objector Siegel argues the Court should appoint "additional assistance or a replacement
[Settlement] Administrator," and also order an "extension of the claims period," because the
claims rate of "2.7%" is low and this indicates problems in settlement administration. Siegel
objection at 5, 6 (docket no. 603). This objection is not well-taken. Siegel's argument is based
on incorrect information — the actual response rate is at least 4.6% of the entire class, not 2.7%.
See Selbin supplemental declaration at 4-5, ¶17 (docket no. 649-1). As noted earlier, this
response rate is comparable to those in other consumer class actions. See Shames, 2012 WL
5392159 at *14. Because claims may be filed until October 11, 2016, this response rate will
only increase. And in any event, "Siegel . present[s] no evidence whatsoever of any 'problem'
in the claims or notification process." Defendants' final approval motion at 26 (docket no. 642).
Siegel's speculative claim that the response rate in this case reveals undescribed problems with
claims administration does not warrant rejection of the settlement, nor any change to the
approved Settlement Administrator. This objection is overruled.

E.

Insufficient Compensation.

The complaint most commonly voiced by objectors, by far, is that the settlement benefits
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are inadequate. For example, a large number of objectors believe their Class Washer should be
replaced without charge, or the purchase price refunded. Others assert they should also be
compensated for ruined laundry, personal injuries such as asthma attacks, and even the
emotional distress they suffered due to smelly clothes.
These objections must be overruled for the simple reason that the objectors seek relief in
excess of what Class Members could have recovered after a successful trial. Plaintiffs at trial
sought "to recover damages for economic injury only." In re Whirlpool Corp. Front-Loading
Washer Prod. Liab. Litig., 722 F.3d at 856. This injury was measured by the difference between
the price of the Class Washer at the point of sale and the value the Washer would have had
but-for the alleged defect. Id. at 857. As a matter of law, no class member would be entitled to a
free replacement washer or a purchase price refund, even if that individual prevailed on the
merits at trial. See Plaintiffs' final approval motion at 21-22 (docket no. 640-1) ("Plaintiffs
could not have recovered the full price paid for each machine, the full cost to purchase an
equivalent washer today, or full replacement of the machines at no cost. * "Plaintiffs' expert
economist testifie{d] that damages were either $279 or $235.").
Further, Plaintiffs never made claims for personal injury or emotional distress in this
litigation, and the Settlement expressly excludes claims for "(i) personal injury, (ii) emotional
distress; (iii) damage to property other than the Class Washer itself, and (iv) economic loss
claimed in any unrelated litigation." Settlement Agreement at 37,

(docket no. 545-2).

Thus, any Class Member with such a claim still has it. Objections seeking compensation above
and beyond any damages that Plaintiffs might have obtained at trial, or for claims that are not
released, must be overruled.
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Other objectors make a slightly different argument — that the settlement benefits are
simply not enough. To assess this argument, the Court examines the damages Plaintiffs could
have achieved if they won at trial, and how the settlement benefits compare.
To the extent a class member suffered a mold problem, it would diminish the utility or
value of a Class Washer while leaving some residual value. Therefore, Plaintiffs' expert,
Christopher Knittel, estimated damages in two ways. The first method was called "willingnessto-pay damages," calculated as the difference between (a) the price class members paid for Class
Washers, and (b) the price class members would have paid for a Class Washer with known mold
issues. Knittel testified that the amount of "willingness-to-pay damages" was $279. The second
method was called "mold-avoidance damages," calculated as the costs incurred by class
members "to help avoid or minimize mold and odor issues," such as cleaning their Washer.
Knittel testified that the amount of "mold-avoidance damages" was $239. See Knittel report at 5,
y1112-14 (docket no. 640-15).13
Thus, benefits available under the settlement compare to best-case class damages as
follows:
•

The $50 cash payout option is 17.9% of willingness-to-pay damages and 20.9%
of mold-avoidance damages.
The 20% rebate option is a $127.20 value for the purchase of an average eligible
top-load washer. This equates to 45.5% of willingness-to-pay damages, and
53.2% of mold-avoidance damages.

•

The 20% rebate option is a $169.80 value for the purchase of an average eligible
front-load washer. This equates to 60.8% of willingness-to-pay damages, and

' Of course, Whirlpool's experts opined that class members suffered no damages from
any alleged defect.
1
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71.0% of mold-avoidance damages.' 4
O

0

The out-of-pocket reimbursement option depends on the amount of documented
expenses incurred by a class member, but this option entitles a class member to as
much as $500. This equates to 179.2% of willingness-to-pay damages and
209.2% of mold-avoidance damages.
The 5% rebate option is a $31.80 value toward the purchase of an average
eligible top-loading washer and $42.45 for the purchase of an average eligible
front-loading washer. This equates to more than 10% of both willingness-to-pay
damages and mold-avoidance damages. This is a good result for class members
who did not experience mold problems within five years of purchasing a Class
Washer.

To summarize, Class Member claimants in this case will obtain settlement benefits that
are between 10% and 209% of the damages they could have recovered at trial, with a weighted
average somewhere near 25%. See Selbin supplemental declaration at 4-5, ¶17 (docket no. 6491) (undertaking similar calculations).' This range of benefits compares very favorably with
results in similar cases, including actions where (unlike here) damages could have been trebled.
See, e.g., In re Polyurethane Foam Antitrust Litig., 2015 WL 1639269 at *5 (N.D. Ohio Feb. 26,
2015) ("A settlement figure that equates to roughly 18 percent of the best-case-scenario
classwide overcharges is an impressive result in view of these possible trial outcomes."); Stop &

m Of course, some class members who experienced mold problems will find unattractive
the prospect of purchasing an additional Whirlpool-manufactured washer. But more than 16%
of claimants so far have requested the rebate benefit, showing that this option has real value to a
sizable portion of the class.
15 In fact, these percentages are actually understated substantially. While the class's
best-case scenario at trial was to recover $279 in "willingness-to-pay damages" for each Class
Washer, plaintiffs would then have to pay attorney fees and costs, so their actual recovery would
be closer to 60% of damages, or $167. Accordingly, a truer assessment is that Class Member
claimants in this case will obtain settlement benefits that are between 16% and 348% of the total
recovery they could have obtained after trial, with a weighted average somewhere near 42%.
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Shop Supermarket Co. v. SinithKline Beecham Corp., 2005 WL 1213926 at *9 (E.D. Pa. May 19,
2005) (11.4% of damages); In re Linerboard Antitrust Litig., 2004 WL 1221350 at *4 (ED. Pa.
June 2, 2004) (collecting cases approving anywhere from 5.35% to 28% of damages).
"The fact that numerous courts have approved settlements where the percent of damages
[obtained through class settlement] was substantially lower than in this case provides objective
evidence that the settlements are highly favorable." Linerboard, 2004 WL 1221350 at *4. And
of course, absent settlement, the class faces the very real prospect of receiving no compensation
whatsoever.
Ultimately, lilt is well-settled that a cash settlement amounting to only a fraction of the
potential recovery will not per se render the settlement inadequate or unfair. Indeed, there is no
reason, at least in theory, why a satisfactory settlement could not amount to a hundredth or even
a thousandth part of a single percent of the potential recovery." In re Bear Stearns Companies,
Inc. Securities Litig., 909 F. Supp. 2d 259, 270 (S.D.N.Y.2012) (citations and internal quotation
marks omitted). The propriety of a settlement must be assessed as "a function of both (1) the
size of the amount relative to the best possible recovery; and (2) the likelihood of non-recovery
(or reduced recovery)." Id. Here, there was a very real risk of complete non-recovery, and the
ratio of actual recovery to best-possible recovery is above average. The possibility "that the
settlement could have been better . . . does not mean the settlement presented was not fair,
reasonable or adequate," because "[s]ettlement is the offspring of compromise; the question .
is not whether the final product could be prettier, smarter or snazzier, but whether it is fair,
adequate and free from collusion." Hanlon v. Chrysler Corp., 150 F.3d 1011, 1027 (9th Cir.
1998).
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In this case, the benefits the Settlement Agreement provides to class members are fair,
reasonable, and adequate. Objections that the Court should reject the Settlement Agreement
because it does not provide higher amounts of benefits are not well-taken.'

F.

Attorney's Fees.

The second-most common complaint voiced by objectors is that the requested award for
attorney's fees and expenses is too high. Relatedly, Siegel objects to certain settlement
provisions regarding: (i) the Defendants' agreement not to challenge Class Counsel's fee request,
and (ii) when Defendants will pay the fee award. The Court addresses all of these objections in
the following section.
In addition to these objections, Siegel and two others also object that the documentation
7
of Class Counsel's fees and expenses is filed under seal, so they cannot review it.' The Court
addresses that objection here.
The Sixth Circuit has explained that district courts should place judicial records under
seal only when it is clearly necessary, especially in class actions, "where by definition 'some
members of the public are also parties to the case.'" Shane Group, 825 F.3d at 305 (quoting In

Siegel asserts that the total of benefit payments to the Class will be a mere $750,000,
calculated by assuming 150,000 claimants will each seek a check for $50. Siegel objection at 4
(docket no. 603). To begin, Siegel's math is wrong — these assumptions would yield benefit
payments of $7.5 million. Furtheiiiiore, Siegel's assumptions are wrong, as reflected in the
statistics cited on page 10 of this opinion. Based on claims made as of the date of the final
fairness hearing, the Settlement Administrator predicts total benefit payments in excess of $18
million. See Selbin supplemental declaration at 4-5,1117 (docket no. 649-1).
16

See Siegel objection at 8 (docket no. 603); Cochran objection at 1 (docket no. 605);
Hough objection at 1 (docket no. 593).
17
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re Cendant Corp., 260 F.3d 183, 194 (3rd Cir. 2001)). Thus, the Sixth Circuit reversed final
approval of a class action settlement in Shane Group partly because the district court had placed
under seal, "among other things, the Plaintiffs' Amended Complaint, the Plaintiffs' Motion for
Class Certification and Blue Cross's Response, and Blue Cross's motion to strike the report and
testimony of the Plaintiffs' expert witness, Dr. Jeffrey Leitzinger," as well as "Leitzinger's
[expert] report, whose valuation of the class's claims by all accounts was the keystone of the
settlement agreement." Id at 306.
But the Sixth Circuit has also explained that the standard that applies to documents
supporting a request for attorneys' fees is at least slightly different — the only requirement is that
these documents must be provided to the Court for its own review:
[The] key requirement for an award of attorney fees is that the documentation
offered in support of the hours charged must be of sufficient detail and probative
value to enable the court to determine with a high degree of certainty that such
hours were actually and reasonably expended in the prosecution of the litigation.
Gascho v. Global Fitness Holdings, LLC, 822 F.3d 269, 281 (6th Cir. 2016) (quoting Imwalle v.
Reliance Med. Prods,, Inc., 515 F.3d 531, 553 (6th Cir. 2008)) (emphasis added).
Other appellate courts agree with this rule. As the Second Circuit explained:
Nor do we identify error in the district court's failure to order disclosure
of class counsel's contemporaneous time records, appended to the fee request and
filed under seal. While applications for attorney's fees [must] be supported by
contemporaneous [billing] records, we are aware of no authority holding that
class counsel must open its books to objectors for inspection by virtue of filing a
fee motion. To the contrary, whether to grant objectors access to billing records
is a matter within the district court's discretion.
Cassese v. Williams, 503 F. App'x 55, 58 (2nd Cir. 2012) (internal quotation marks and citation
omitted); see also In re Pall Corp. Class Action Attorneys' Fees Application, 2013 WL 1702227
at *4 (E.D.N.Y. Apr. 8, 2013), report and recommendation adopted sub nom. In re Pall Corp.,
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2013 WL 3244824 (E.D.N.Y. June 25, 2013) ("Neither existing case law nor, frankly, the
conduct of objectors' counsel in this case suggests that objectors' counsel should be provided
with the detailed time records of counsel for the class plaintiffs.") (citing Cassese).
Documents supporting attorney fees and expenses are often filed under seal because they
obviously include matters covered by attorney work-product and attorney-client privilege.
Indeed, in the initial case management order filed in this case, the Court stated: (1) "Except upon
a showing of extremely good cause, the Court will deny motions/requests that matters be filed
under seal;" but, nonetheless, (2) "Lead Counsel [for Plaintiffs] shall file under seal with the
clerk . . [a monthly] report summarizing for all participating counsel such time and expenses
reports, arranged according to the particular activities." Docket no. 12 at 3, 9 (emphasis added).
It is true that outside review of Class Counsel's time records can help a court assess an
appropriate fee award. For example, in the Sears case, the amount of the fee award was hotly
contested (unlike in this case), so the court allowed defendants to review redacted attorney time
logs. Based in part on defendants' arguments that certain time should not be included in the
lodestar calculation, the court cut counsel's hours by about 11%. In re Sears, Roebuck & Co.
Front-loading Washer Prod. Liab. Litig., 2016 WL 4765679 at *18. Similarly, another Judge in
this Court recently relied upon objectors' review of counsel's time log summaries — not the logs
themselves — when assessing an appropriate fee award. See In re Polyurethane Foam Antiitr•ust
Litig., 2016 WL 320182 at *22 (N.D. Ohio Jan. 27, 2016) {reviewing objectors' arguments and
cutting lodestar hours by 20%).
In the circumstances of this particular case, however, the Court concludes that objectors
have no right to see Class Counsel's fee and expense records, and any such review by objectors
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would not affect the Court's ultimate conclusion. As described more fully below, Class Counsel
asserts their fee lodestar exceeds $33 million, their time logs account for $22 million, and they
seek less than $7 million. In other words, Class Counsel seeks compensation for less than 1/3 of
their documented hours. This Court's careful review of the records submitted shows that, even if
some of the hours included in Class Counsel's lodestar should be disallowed, that percentage is
small — nowhere remotely near 67%. Put simply, a review by objectors of Class Counsel's time
logs could not possibly convince the Court that the lodestar is so inflated that counsel's request
is too high.
Accordingly, the objection that class members should be allowed greater access to
documentation of Class Counsel's fees and expenses is overruled.

VII.

Attorney Fees and Costs.
In addition to determining whether the Settlement Agreement is fair, reasonable, and

adequate, the Court must also ensure "that counsel is fairly compensated for the amount of work
done as well as for the results achieved." Gascho, 822 F.3d at 279 (internal quotation marks
omitted). Class Counsel seeks an award of fees and costs totaling $14,750,000. Any award of
fees and expenses will be paid by Defendants, in addition to amounts that Defendants pay to the
class as settlement benefits. See Settlement Agreement at 34, ¶X.A (docket no. 545-2)
("Defendants have agreed to pay Plaintiffs' Counsel reasonable attorney fees and costs, without
reducing the amount of money available to pay Valid Claims submitted by Class Members or the
amount of money to be paid for work performed by the Settlement Administrator.").
Numerous objectors, including Siegel, insist the requested award is too high. Siegel also
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asserts that certain "structural provisions" in the Settlement Agreement call the entire fee request
into question. The Court first examines the structural provisions Siegel complains of, and then
turns to the amount.

A.

Structural Provisions.

1.

Clear-Sailing Clause.

The Settlement Agreement provides that "[t]he amount of attorney fees and costs to be
paid to Plaintiffs' Counsel shall be determined by the Court.

*

Class Counsel agrees to

request, and Defendants agree not to oppose, up to $14,750,000 as the reasonable amount of
attorney fees and costs to be paid by Whirlpool (on behalf of Whirlpool and Sears) to Plaintiffs'
Counsel, subject to Court approval." Id. at 34, ¶X.C. The italicized language is known as a
"clear-sailing" clause. See In re Southwest Airlines Voucher Litigation, 799 F.3d 701, 705 (7th
Cir. 2015) ("In a typical 'clear-sailing' clause, the defendant agrees not to oppose a fee award up
to a certain amount"); Redman v. RadioShack Corp., 768 F.3d 622, 637 (7th Cir. 2014) (in "a
`clear-sailing clause' . . , the defendant agrees not to contest class counsel's request for
attorneys' fees").
While not "unlawful per se," "courts have recognized that . . inclusion [of a clear sailing
clause in a class action settlement] gives the district court a heightened duty to peer into the
provision and scrutinize closely the relationship between attorneys' fees and benefit to the
class." Gascho, 822 F.3d at 291 (internal quotation marks omitted). The fear is that a clearsailing clause:
creates the likelihood that plaintiffs' counsel, in obtaining the defendant's
agreement not to challenge a fee request within a stated ceiling, will bargain away
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something of value to the plaintiff class. It is unlikely that a defendant will
gratuitously accede to the plaintiffs' request for a "clear sailing" clause without
obtaining something in return. That something will normally be at the expense of
the plaintiff class.
Malchman v. Davis, 761 F.2d 893, 908 (2nd Cir. 1985) (Newman, J., dissenting); see also
Redman 768 F.3d at 637 (a clear-sailing clause "illustrates the danger of collusion in class
actions between class counsel and the defendant, to the detriment of the class members").
At the same time, however, clear-sailing clauses can serve perfectly legitimate purposes:
a defendant wants to know its exposure in the context of attorney fees, and a clear-sailing
provision accomplishes just that. See Gooch v. Life Investors Ins. Co. of Am., 672 F.3d 402, 425
(6th Cir. 2012) ("where . . the amount of the fees is important to the party paying them, as well
as to the attorney recipient, it seems . . that an agreement not to oppose' an application for fees
up to a point is essential to the completion of the settlement, because the defendants want to
know their total maximum exposure and the plaintiffs do not want to be sandbagged") (quoting
Malchman, 761 F.2d at 905 n.5); see also Southwest Airlines, 799 F.3d at 712-13 (citing Redman
and echoing its "deep skepticism" about clear-sailing clauses, but then approving a settlement
agreement containing such a clause anyway because there were no signs of collusion).
In this case, for several reasons, the Court is not concerned that Class Counsel may have
bargained away something of value to the class in exchange for a clear-sailing clause. First, and
most important, the parties negotiated the type and amount of settlement benefits available to
class members over a month before they even began to discuss the issue of attorney fees. Selbin
declaration at 11, ¶20 (docket no. 545-12); see also settlement term sheets at 5,115 (docket nos.
650, 651, filed under seal) (confirming the timing of negotiation of attorney fees). Second, the
uncontradicted evidence shows that, rather than show a willingness to place their own interest
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above those of the class, Class Counsel did the opposite. After the parties agreed on the
settlement benefits that would be made available to the class, Class Counsel "agreed to accept a
reduced fee amount in exchange for several material enhancements to the terms of the Class
deal." Id. (emphasis added). Third, this is not a case where a clear-sailing clause results in a
windfall for Class Counsel. In fact, as explained below, this case has been largely a losing
proposition for Class Counsel. And fourth, the Settlement Agreement wins the class substantial
benefits; this case is not like Redman, where the settlement benefits offered to class members
were trivial and the participation rate was minuscule. See Redman, 768 F.3d at 638-39 (noting
that only "83,000 out of 16 million potential class members," or 0.25%, redeemed the
settlement's $10 coupons).
In sum, the objection that the requested fee award should be rejected because the
Settlement Agreement contains a clear-sailing clause is overruled.

2.

Quick-Pay Clause.

The Settlement Agreement also contains what is known as a "quick-pay clause," which
"allows class counsel to be paid in short order, even if an appeal is taken." In re LivingSocial
Mktg. & Sales Practice Litig., 298 F.R.D. 1, 22 n.25 (D.D.C. 2013); see also Settlement
Agreement at 34, 1X.D (docket no. 545-2) ("Whirlpool shall pay the Court-approved amount of
attorney fees and costs, up to $14,750,000, within thirty (30) days after the Court's entry of the
final approval order and final judgment, regardless of any appeal that may be filed or taken by
any Class Member or third party.").
Siegel objects to the quick-pay clause because, he asserts, it "eliminates all risk of
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payment to Class Counsel." Objection at 4 (docket no. 603). This is entirely wrong. Nearly all
quick-pay clauses, including the one in the Settlement Agreement in this case, contain
reversionary language, requiring counsel to return the fees paid if the award is reversed on
appeal. See, e.g, Brown v. Hain Celestial Grp., Inc., 2016 WL 631880 at *10 (N.D. Cal. Feb. 17,
2016) (the quick-pay clause provides plaintiffs' counsel "the option of being paid fees before
resolution of any appeal; [counsel] also must return [the fees] immediately if the settlement is
overturned on appeal"); see also Settlement Agreement at 34, IX.D (docket no. 545-2) ("Class
Counsel will repay to Whirlpool the amount of the award of attorney fees and costs in the event
that the final approval order and final judgment are not upheld on appeal and, if only a portion of
fees or costs (or both) is upheld, Class Counsel will repay to Whirlpool the amount necessary to
ensure the amount of attorney fees or costs (or both) comply with any court order.").
In this case, "[t]he quick-pay provision does not harm the class members in any
discernible way, as the [benefit amounts] available to the class will be the same regardless of
when the attorneys get paid." Fetzer v. Vassalle, 2016 WL 3626825 at *10 (6th Cir. July 7,
2016); see also id at *31 ("Quick-pay provisions are common."); Hain Celestial, 2016 WL
631880 at *10 ("Courts . . . approve these 'quick pay' provisions routinely.") (collecting cases).
The essential purpose of a quick-pay clause is to disincentivize lawyers who are
"professional objectors." Brian T. Fitzpatrick, The End of Objector Blackmail?, 62 Vand. L.
Rev. 1623, 1625 (2009). In nearly every class action settlement today, professional objectors file
objections (often frivolous ones) simply in order to obtain standing to appeal the district court's
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final approval order.18 The professional objector hopes that class counsel, in order to settle the
appeal and gain access to the fee award, will pay the objector to go away. Quick-pay clauses
substantially reduce the leverage a professional objector can wield. See id. at 1625-26 ("The
virtue of the quick-pay provision is that objectors who bring meritless appeals can no longer
delay the point at which class counsel receive their fees. Thus, class counsel have little incentive
to pay objectors a premium to avoid this delay. As such, quick-pay provisions can reduce the
`holdout tax' that blackmail[ing] objectors can extract in class action litigation.").
Far from serving as proof that Class Counsel in this case somehow pursued their own
interests at the expense of the class, the quick-pay clause serves the socially-useful purpose of
deterring serial objectors. In re UnitedHealth Grp. PSLRA Litig., 643 F. Supp. 2d 1107, 1108
(D. Minn. 2009) ("emphatically den[ying]" a motion filed by, among others, attorney Siegel, for
attorney fees related to objections to final approval).19
In sum, nothing about the structure of the Settlement Agreement or its provisions related

A few serial objectors offer relevant arguments and file well-researched legal briefs,
but many are pure grifters who make any argument they can think of. See, e.g., In re
Polyurethane Foam Antitrust Litig., 2016 WL 320182 at *8 (N.D. Ohio Jan. 27, 2016) (stating
that an objection filed by the Center for Class Action Fairness is "lucid and filed in good faith,"
but the other objectors "(1) are serial objectors; (2) have improper motives; (3) plainly misstate
the facts; (4) offer boilerplate language they have presented to other courts unsuccessfully; (5)
have suffered serious disciplinary proceedings; (6) make scurrilous, unfounded accusations (e.g.,
perjury and fraud by [class] counsel); and/or (7) make extortionist threats").
18

Numerous courts have overruled objections filed by Siegel, often describing him as a
serial objector. See In re Initial Pub. Offering Sec. Litig., 721 F. Supp. 2d 210, 214 (S.D.N.Y.
2010); Rodriguez v. Schneider, 480 F. App'x 876 (9th Cir. 2012); In re Insurance Brokerage
Antitrust Litig., 579 F.3d 241 (3rd Cir. 2009); Carlson v. Xerox Corp., 355 F. App'x 523 (2nd
Cir. 2009); In re Bristol-Myers Squibb Sec. Litig., 2007 WL 2153284 (3rd Cir. June 27, 2007); In
re Wal-Mart Wage & Hour Emp. Frac. Dag., 2010 WL 786513 at *1 (D. Nev. Mar. 8, 2010); In
re AOL Time Warner Shareholder Derivative Litig., 2010 WL 363113 (S.D.N.Y. 2010).
19
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to attorney's fees provide a basis for denying counsel's fee request. All that remains, therefore,
is a determination of whether the amount requested is reasonable.

B.

The Fee Award.

In the context of a class action settlement, a court has available "two methods for
calculating attorney's fees: the lodestar and the percentage-of-the-fund." Van Horn v.
Nationwide Prop. & Cas. Ins. Co., 436 F. App'x 496, 498 (6th Cir. 2011). "District courts have
discretion 'to select the more appropriate method for calculating attorney's fees in light of the
unique characteristics of class actions in general, and of the unique circumstances of the actual
cases before them.'" Id. (quoting Rawlings v. Prudential-Bache Props., Inc., 9 F.3d 513, 516
(6th Cir. 1993)). In this case, Class Counsel asks the Court to use the lodestar method, and there
has been no objection.' Moreover, in cases like this one, where the settlement provides for a
claims-made structure that has no upper cap on relief, courts typically use the lodestar method.
See Gascho v. Global Fitness Holdings, LLC, 2014 WL 1350509 at *34 (S.D. Ohio Apr. 4,
2014) (applying the lodestar method and explaining that, although "the percentage of the fund
method is preferred in common fund cases, . . . this is not, however a common fund case because
the provision for attorneys' fees . . . is independent of the award to the Class"), report and
recommendation adopted, 2014 WL 3543819 (S.D. Ohio 2014), affirmed, 822 F.3d 269 (6th Cir.
2016). Accordingly, this Court will use the lodestar method.

" Siegel seems to suggest that the Class Action Fairness Act ("CAFA"), 28 U.S.C.
§1712(a), requires that the fee award must be calculated as a percentage of the benefits payable
to the Class, because "the $50 checks are functionally the same as a coupon." Objection at 6
(docket no. 603). This suggestion is not well taken and the Court does not consider it.
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Class Counsel seeks a total award of $14.75 million, composed of a fee award in the
amount of $6,723,432.66 and an expense award in the amount of $8,026,567.34. In Bowling v.
Pfizer, 102 F.3d 777 (6th Cir. 1996), the Sixth Circuit set out a number of factors this Court
should consider when setting a reasonable fee. They are:
(1) the value of the benefit rendered to the plaintiff class; (2) the value of the
services on an hourly basis; (3) whether the services were undertaken on a
contingent fee basis; (4) society's stake in rewarding attorneys who produce such
benefits in order to maintain an incentive to others; (5) the complexity of the
litigation; and (6) the professional skill and standing of counsel involved on both
sides.
Id at 780. The Court's assessment of these factors in this case is as follows.
Value of the Benefit Provided.
The value of the benefit that Class Counsel rendered to the class is substantial. As
discussed above, the benefits available to class members under the Settlement Agreement
compare very favorably to the best-case damages the class could have obtained at trial,
especially considering that the only trial held with respect to Biofilm Claims resulted in no
recovery for any Ohio class member.
Value of the Services Rendered.
The value of the services rendered by Class Counsel are also substantial. Class Counsel
has calculated the lodestar at more than $33 million, and has filed under seal attorney time logs
from five firms accounting for $22 million of this total. The Court has reviewed these logs and
concludes the time is reported with sufficient detail for the Court to evaluate the claimed
lodestar. See knwalle, 515 F.3d at 553 ("[t]he key requirement for an award of attorney fees is
that the documentation offered in support of the hours charged must be of sufficient detail and
probative value to enable the court to determine with a high degree of certainty that such hours
45

were actually and reasonably expended in the prosecution of the litigation") (internal quotation
marks and citations omitted). The time logs also accurately reflect the work necessary in this
complex and long-running case. Specifically, the time logs reveal that Class Counsel: (1)
reviewed more than I million pages of discovery; (2) waded through analyses submitted by more
than twenty testifying experts; (3) prevailed in this Court (and in Sears) on the question of class
certification of the Biofilm claims; (4) maintained victory on certification during lengthy
appellate proceedings, which helped shape the law in this Circuit and others; (5) tried the claims
of the Ohio class to a jury; and (6) fully briefed and argued an appeal of the final judgment
following trial. The lodestar figures also illustrate how complex this litigation was — it required
Class Counsel willing and able to muster long-lasting dedication and deep financial resources to
pursue this matter to conclusion.
Ultimately, counsel's lodestar figure results in a fractional multiplier of 0.2 — meaning
that for every $100 of attorney time invested in this case during the last nine years, Class
Counsel now requests $20 in compensation. Counsel's request for a fee award of less than $7
million is not merely reasonable, it represents a bargain for the class.21
Class Counsel's Fee Arrangement.
Class Counsel undertook representation of the plaintiff class on a purely contingent basis.
Thus, for more than nine years, counsel has borne all the risk that accompanies contingent-fee
representation, including the prospect — very real in this case, considering the result of the

Siegel contends that Class Counsel may only recover fees for work performed after the
conclusion of trial. Class Counsel responds to this argument in detail, see Plaintiffs' final
approval motion at 34-35 (docket no. 640-1). The Court adopts Class Counsel's reasoning on
this point.
21
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bellwether trial — that the investment of tens of millions of dollars in attorney time (plus millions
in out-of-pocket expenses) would be lost.
Societal Interest in Rewarding Class Counsel.
"Attorneys who take on class action matters serve a benefit to society and the judicial
process by enabling _ . . small claimants to pool their claims and resources." In re Telectronics
Pacing Sys., Inc., 137 F. Supp. 2d 1029, 1043 (S.D. Ohio 2001). Moreover, Isilociety's interests
are clearly furthered by the private prosecution of civil cases which further important public
policy goals," In re Southeastern Milk Antitrust Litig., 2013 WL 2155387 at *5 (E.D. Tenn. May
17, 2013), such as prosecuting tort claims regarding allegedly defective products. See In re
Sears, Roebuck & Co. Front-loading Washer Prod. Liab. Litig., 2016 WL 4765679 at *21
("Congress has determined that it is in the public interest to 'encourage warrantors to establish
procedures whereby consumer disputes are fairly and expeditiously settled through informal
dispute settlement mechanisms.' 15 U.S.C. §2310(a)(1). Thus, this settlement encourages
manufacturers to expeditiously identify and cure defects in their products, regardless of whether
the defect manifests itself in every item sold.").
Ultimately, the public has an interest in compensating Class Counsel here, because
recoveries in this case are far too small if pursued on an individual basis, leaving only
contingent-fee class actions as a mechanism to pursue viable claims.
Case Complexity and Risk.
The Honorable Jack Zouhary of this Court recently approved a class action settlement
and concluded the case was risky and complex because "Class Counsel filed this suit as a
putative class action during a period of change and uncertainty in class certification standards.
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See, e.g., Whirlpool Corp. v. Glazer, 133 S.Ct. 1722 (2013) (vacating decision affirming class
certification and remanding for further consideration))." In re Polyurethane Foam Antitrust
Litig., 2016 WL 320182 at *20 (N.D. Ohio Jan. 27, 2016). Judge Zouhary's observation applies
even more to counsel in this case, who spearheaded the changes he cited. Counsel's economic
loss claims in this case were somewhat novel, as were arguments regarding class certification,
requiring two opinions each from the Sixth and Seventh Circuit Courts of Appeals.
•

Skill and Reputation of Class and Defense Counsel.
The Class Counsel firms that litigated this case are well-respected in the field of

consumer class actions, as were their adversaries. Considering the enormous task of discovery,
the complicated legal and factual issues surrounding the class certification and dispositive and
Daubert motions, the caliber of opposing counsel, and the large, up-front, and contingent
investment needed to litigate this case, the Court appreciates that the good results in this case are
attributable directly to Class Counsel's skill and reputation.
Considered together, the Bowling factors counsel in favor of the requested attorney fee
award of $6,723,432.66.
Class Counsel further requests $8,026,567.34 in reimbursement of costs. Such awards
are appropriate for "categories of expenses . . . of the type routinely charged to . . hourly
fee-paying clients." In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 535 (E,D. Mich. 2003).
It suffices to say that the expenses identified for reimbursement here — above all, more than $5
million in expert fees — are reasonable and described with adequate particularity. Class
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Counsel's reimbursement request is granted.22

VIII. Class Representative Service Awards.
Class Counsel asks the Court to award $4,000 to each of the 29 class representatives who
responded to written discovery and either were deposed or had their Class Washers inspected by
a defense expert. Class Counsel asks the Court to award $1,000 to the other 7 class
representatives."
The Sixth Circuit has recognized that incentive awards can be appropriate. See Radix v.
Johnson, 322 F.3d 895, 897 (6th Cir. 2003) ("Numerous courts have authorized incentive awards
[as] efficacious ways of encouraging members of a class to become class representatives and
rewarding individual efforts taken on behalf of the class."); see also Lonardo, 706 F. Supp. 2d at
787 ("Courts within the Sixth Circuit . . recognize that, in common fund cases . . where the
settlement agreement provides for incentive awards, class representatives who have had

22 Given that the Settlement Agreement provides Class Counsel will request a maximum
of $14,750,000 in fees and costs combined, see Agreement at 34, ¶X.0 (docket no. 545-2), the
amount of Counsel's fee request is obviously the "remainder" after subtracting the amount of
costs. If the cost amount had been lower, Counsel's fee request would surely have been
correspondingly higher. But even if the fee request alone had been $14,750,000 (and the cost
request had been zero), the Court would probably still have granted the request, as the lodestar
figure would still result in a fractional multiplier of 0.45 and all o f the factors discussed above
still point in the same direction.
23 The Settlement Agreement lists 30 named Plaintiffs who "responded to written
discovery and [were] deposed or [had their washer] inspected by Defendants." Settlement
Agreement at 29 (docket no. 545-2). Because two of them are husband and wife, Plaintiffs seek
a single award for this couple, making for a total of 29 awards of $4,000. The Settlement
Agreement also lists seven named Plaintiffs who "were not subject to both written discovery and
a deposition or inspection." Id. This makes for a total of 7 awards of $1,000, yielding a grand
total of $123,000 in incentive awards.
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extensive involvement in a class action litigation deserve compensation above and beyond
amounts to which they are entitled by virtue of class membership alone."); Polyurethane Foam,
135 F. Supp. 3d at 694 ("[d]istrict courts in this Circuit routinely grant incentive awards to
representative plaintiffs in antitrust matters, when the representative plaintiff actively
participates in the litigation").
The requested incentive award amounts in this case are on the low end. Cf id (awarding
$35,000 incentive awards). And the amounts requested are fairly proportionate to the named
Plaintiffs' levels of participation. Accordingly, the Court approves the requested incentive
awards,

IX.

Conclusion.
For the reasons set forth above, this Court GRANTS the parties' Joint Motion for Final

Approval of Class Action Settlement and Class Counsel's Motion for an Award of Attorney's
Fees and Costs and For Class Representative Service Awards. Therefore, this Court finds and
orders as follows:
The Parties and the members of the nationwide Settlement Class ("Settlement Class
Members") have submitted to the jurisdiction of this Court for purposes of the
Settlement; the Court has personal jurisdiction over the Parties and the Settlement Class
Members; the Court has subject matter jurisdiction to release all claims and causes of
action released in the Settlement; and the Court has subject matter jurisdiction to approve
the Settlement.
The settlement class as defined above is certified and Jonathan D. Selbin, Mark P.
Chalos, and Jason L. Lichtman of the Law firm Lieff Cabraser Heimann & Bernstein, LLP
are appointed as Lead Class Counsel; and Steven A. Schwartz of the law firm Chimicles
& Tikellis LLP, and James J. Rosemergy of the law firm Carey, Danis & Lowe are
appointed as Class Counsel for the Settlement Class. Lead Class Counsel shall have the
authority to determine and make an allocation of attorney fees and costs to any counsel
representing any of the Plaintiffs who claim an entitlement to share in any fees or costs
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approved by the Court and paid by Whirlpool. Any disputes regarding such allocation
shall be resolved by the Court.
Trina Allison, Bonnie Beierschmitt, John Bettua, Sylvia Bicknell, Paula Call, Tracy
Cloer, Mara Cohen, Kathryn Cope, Giuseppina P. Dania, Laurie Fletcher, Karen
Freeman, Pramila. Gardner, Gina Glazer, Jeff Glennon, Susan Hirsch, Karen Hollander,
Derral Howard, Heidi Klein, Peggy Lemley, Twilla Martin, Denise Miller, Charles
Napoli, Rebecca Nordan, Maggie O'Brien, Vie Pfefer, Jeffrey Robinson, Sandra
Robinson, Sonja Sandholm-Pound, Shannon Schaeffer, Susan Scott, Donna Seeherman,
Tracie Snyder, Andrea Strong, Phil Torf, Carlos Vecino, Jennifer Wainwright, and Jane
Werman are appointed as class representatives.
Angeion Group is appointed as Settlement Administrator.
0

O

0

Members of the Settlement Class have been provided the best notice practicable of the
Settlement and such notice satisfies all requirements of federal and Ohio laws and due
process, and notice to appropriate federal and state officials pursuant to federal law has
been timely sent.
All timely objections filed by members of the Settlement Class have been considered by
the Court and are overruled. The Court finds that the Settlement Agreement is in all
respects fair, reasonable, adequate, and in the best interest of the Settlement Class and
hereby adopts and incorporates the terms of the Settlement Agreement for purposes of
this Final Order and Judgment, including the definitions set forth in the Agreement. The
Parties are directed to consummate the Settlement Agreement in accordance with its
terms.
The Settlement Administrator has received, from certain members of the Settlement
Class, requests for exclusion from the Settlement Class and has provided Class Counsel
and Defendants' counsel copies of those requests. Class Counsel and Defendants'
counsel have jointly filed with the Court a list of those persons who have timely elected
to be excluded. All persons named in the list on file with the Court as having filed timely
exclusions with the Settlement Administrator are excluded from the Settlement Class and
will not be bound by the terms of the Settlement. Otherwise, each individual or entity
that falls within the definition of the Settlement Class shall be bound by the terms of the
Settlement.
Whirlpool shall make the payments described in the Settlement Agreement, including,
without limitation, payment to each Class Member who files a Valid Claim of the cash
payment, cash rebate amount, or cash reimbursement, pursuant to applicable terms and
documentation requirements set forth in the Settlement Agreement. The Parties shall
carry out their respective obligations as stated in the Settlement Agreement.
In consideration of the terms of the Settlement Agreement, as to Plaintiffs and Class
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Members, they are hereby found, deemed, and adjudged to have fully, finally, and
forever released and discharged Releasees from ail manner of claims, actions, causes of
action, administrative claims, demands, debts, damages, costs, attorney fees, obligations,
judgments, expenses, or liabilities for economic loss, in law or in equity, whether now
known or unknown, contingent or absolute, including all claims that Plaintiffs now have
or, absent this Agreement, may in the future have had, against Releasees, by reason of
any act, omission, harm, matter, cause, or event whatsoever that has occurred from the
beginning of time up to and including the Effective Date of the Settlement Agreement
and that arise from or relate to any of the defects, malfunctions, or inadequacies of the
Class Washers that are alleged or could have been alleged in the Lawsuits relating to an
alleged mold or odor problem (including alleged mold or bacteria growth or bad odors
inside the Washers; bad odors on laundry cleaned in the Washers as a result of biofilm,
mold, bacteria, or mildew; failure of the Washers to adequately self-clean; or failure of
Affresh Washer Cleaner to remedy the alleged defects or adequately clean the Washers),
or to any act, omission, damage, matter, cause, or event whatsoever rising out of the
initiation, defense, or settlement of the Lawsuits or the claims or defenses asserted in the
Lawsuits, including all claims for out-of-pocket expense, consequential,
diminution-in-value, benefit-of-the-bargain, cost-of-repair, cost-of-replacement,
cost-of-maintenance including the purchase of Affresh, or premium-price damages.
The Class Members' release specifically excludes claims for (i) personal injury, (ii)
emotional distress; (iii) damage to property other than the Class Washer itself, and (iv)
economic loss claimed in any unrelated litigation.
Plaintiffs and Class Members have waived and relinquished all rights and benefits that
they may have under, or that may be conferred upon them by, the provisions of Section
1542 of the California Civil Code and of all similar laws of other States, to the fullest
extent that they may lawfully waive such rights or benefits pertaining to their released
claims.
0

In consideration of the terms of the Settlement Agreement, all Class Members, including
Plaintiffs, are hereby found, deemed, and adjudged to have: (i) covenanted and agreed
that neither Plaintiffs nor any of the Class Members, nor anyone authorized to act on
behalf of any of them, will commence, authorize, or accept any benefit from any judicial
or administrative action or proceeding, other than as expressly provided for in the
Settlement Agreement, against Releasees, or any of them, in either their personal or
corporate capacity, with respect to any claim, matter, or issue that in any way arises from,
is based on, or relates to any alleged loss, harm, or damages allegedly caused by
Releasees, or any of them, in connection with the Released Claims; (ii) waive and
disclaim any right to any form of recovery, compensation, or other remedy in any such
action or proceeding brought by or on behalf of any of them; and (iii) agree that the
Settlement Agreement shall be a complete bar to any such action.
Upon entry of this Final Order and Judgment, enforcement of the Settlement Agreement
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shall be the exclusive remedy for all members of the Settlement Class, including
Plaintiffs, all of whom are permanently barred and enjoined from instituting,
commencing, prosecuting or continuing to prosecute, either directly or indirectly, any of
the Released Claims. Class Members who are prosecuting or asserting any of the
Released Claims are ordered to take whatever measures necessary to effectuate dismissal
of their claims.
If, after entry of this Final Order and Judgment by the Court, a notice of appeal of this
Final Order and Judgment is timely filed by any party, objector, claimant, or other person
or entity, and if an appellate court makes a final determination that this Final Order and
Judgment is in any respect invalid, contrary to law, or unenforceable (except for such
determinations that are limited to the attorney fees, costs, or incentive awards), this Order
shall be automatically vacated, the Settlement Agreement shall be null and void, and
Defendants may fully contest certification of any class as if no Settlement Class had been
certified. In addition, the Parties shall return to their respective positions in this lawsuit
as they existed immediately before the Parties executed the Settlement Agreement, and
nothing stated herein or in the Settlement Agreement shall be deemed an admission or
waiver of any kind by any of the Parties or used as evidence against, or over the objection
of, any of the Parties for any purpose in this action or in any other action.
O

The Parties entered into the Settlement Agreement solely for the purpose of
compromising and settling disputed claims. Nothing contained in the Settlement
Agreement, any documents relating to the Settlement, the Preliminary Approval Order, or
this Final Order and Judgment shall be construed, deemed, or offered as an admission by
any of the Parties or any member of the Settlement Class for any purpose in any judicial
or administrative action or proceeding of any kind, whether in law or equity.
Final judgment shall be entered and all claims shall be dismissed with prejudice.
This Court reserves jurisdiction over: (1) implementation of the Settlement Agreement
and this action; (2) all matters related to the administration and consummation of the
Settlement; and (3) all Parties to this action for the purpose of
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implementing, enforcing, and monitoring compliance with, effectuating, administering,
and interpreting the provisions of the Settlement Agreement and this Opinion and Order.
IT IS SO ORDERED.
s/ Christopher A. Boyko
CHRISTOPHER A. BOYKO
UNITED STATES DISTRICT JUDGE
DATED: September 23, 2016
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Summary of Key Terms in the Settlement Agreement

A. THE PARTIES TO THE SETTLEMENT AGREEMENT
The Plaintiffs are Natalie Bickert and Kristina Essa who are acting for and in behalf of
residents in Canada who (1) purchased a new KitchenAid®, Kenmore® or Whirlpool® brand

(yr,

automatic dishwasher manufactured by Whirlpool between October 2000 and January 2006 that

001.

contained either a Rushmore or Rush electronic control board, (2) acquired a Class Dishwasher/- Cie°
as part of the purchase or remodel of a home, or (3) received as a gift, from a donor meeting
those requirements, a new Class Dishwasher not used by the donor or by anyone else after the
donor purchased the Class Dishwasher and before the donor gave the Class Dishwasher to the
claimant.
The Defendants, Whirlpool Corporation, Sears Holdings Management Corporation, Sears
Roebuck and Co., Inc., Sears Canada Inc., Whirlpool Canada Co. and Whirlpool Canada LP, are
designers, manufacturers, distributors and vendors of dishwashers in Canada sold under the
brand names KitchenAidO, Kenmore® or Whirlpool®.

B. THE CLASS ACTIONS

On September 6, 2013, the Plaintiff Natalie Bickert commenced British Columbia Supreme
Court Action No. VLC-S-S-136688 against the Defendants (Natalie Bickert vs, Whirlpool
Corporation et al), alleging negligence and breaches of the Business Practices and Consumer
Protection Act, SBC 2004, c 2 arid the Sale of Goods Act, RSBC 1996, c 410;
On June 8, 2016, the Plaintiff Kristina Essa commenced Alberta Court of Queen's Bench
Action No. 1603-10241 against the Defendants (Kristina Essa as Representative Plaintiff v,
Whirlpool Corporation et al) alleging negligence and breaches of the Fair reading Act, RSA
i;ted
reitait4 145.64.."
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C. BENEFITS TO CLASS MEMBERS
The Settlement Agreement aims to provide the plaintiffs with a generous, yet fair,
benefits package designed to recompense a wide range of Class Members from any loss or
damage incurred by them as a result of having to repair or replace their Class Dishwashers. This
is accomplished through the following administered Rebate Programs:

i.

Whirlpool-Sponsored Rebate Program

Class Members who do not opt out of the Alberta action prior to the expiry of the opt out
period will be eligible to receive a cash rebate from Whirlpool on the purchase of a new
dishwasher. The rebate will be 10% off the retail purchase price of new Kenmore and Whirlpool
brand dishwashers and 15% off the retail purchase price of new KitchenAid brand dishwashers.
Furthermore, these rebates shall be in addition to any other sales promotion offered by
Whirlpool, Sears or any retailer/seller towards the sale of any new KitchenAid®, Kenmore® or
Whirlpool® brand dishwasher. Qualified Class Members need not be currently owners of the
Class Dishwasher, as this offer applies to any class members that had owned a Class Dishwasher.

ii.

Enhanced Rebate Offer for TCO Repairs

In addition to the foregoing, an enhanced Rebate will be offered to those Class Members who
have experienced thermal cut off (TCO) device repairs to their dishwashers. Qualified members
will be eligible to receive an enhanced rebate of 15% off the retail purchase price of new
Kenmore or Whirlpool brand dishwashers and 20% off the retail purchase price of new
KitchenAid brand dishwashers. Significantly, under this offer, qualified Class Members are
entitled to receive a single rebate for each dishwasher that experienced a TCO repair. As with the
Whirlpool-Sponsored Rebate Program, these enhanced rebates will be in addition to any other
sales promotion offered by Whirlpool, Sears or any retailer/seller towards the sale of any new
KitchenAid®, Kenmore® or Whirlpool® brand dishwasher.
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Benefits to Subclass Members
The Settlement Agreement encompasses a subclass of members who have observed or
experienced smoke, flames, fumes, sparks or electrical arcing from the control consoles of their
dishwashers (Overheating Event). This subclass is classified into two groups and will be
receiving such benefits, as follows

a) Past Overheating Subclass Members
These are Class Members who experienced a past Overheating Event, within 12 years after
purchase of their dishwashers (but prior to a prescribed Notice Date), and who do not opt out of
the Alberta action prior to the expiry of the opt out period. Accordingly, they will be eligible to
be reimbursed for any out of pocket expenses for the repair of their dishwashers. Should the
amount spent on the repair is not known, then the Class Member will receive $200. If the Class
Member purchased a qualifying replacement dishwasher, they will receive $300 for a Whirlpool
brand replacement or $200 for a non-Whirlpool brand replacement.
9454z.
7
Under this subclass are members who have experienced an Overheating Event within 10
. .
years after the purchase date of their Class Dishwashers r within 2 years after the Notice Date
b) Future Overheating Subclass Members

whichever is later. The Settlement Agreement entitles them to receive the following:

Cash or Rebate Option - Subject to certain documentary and qualifying requirements, Class
Members who experience a future Overheating Event as set out in the Settlement Agreement,
and who do not opt out of the Alberta action prior to the expiry of the opt out period, will be
eligible to receive either a $100 cash payment or a 30% rebate off the retail purchase price of a
new Whirlpool or KitchenAid brand dishwasher, at their option.

Sticker Program for Replacement of Rushmore and Rush ECB Parts — The Defendant
Whirlpool Corporation will affix a sticker to the individual parts boxes containing replacement
service parts for Rushmore and Rush Electronic Control Boards (ECB) excluding replacement
parts in the inventories of service technicians. The sticker will advise any Whirlpool-authorized
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and Sears-authorized service technicians that the corresponding claimant may be entitled to a
cash payment or rebate upon verification with the Defendant Whirlpool Corporation.

BENEFITS TO NON-CLASS MEMBERS

i.

Non-Class Compensation for Past Overheating Events

Persons whose dishwashers contain NewGen or Raptor electronic control boards and whose
dishwashers experienced an Overheating Event as defined in the Settlement Agreement are
eligible to receive benefits under the Settlement Agreement despite the fact that these people are
not Class Members.

NewGen and Raptor owners who experienced a past Overheating Event as set out in the
Settlement Agreement will be eligible to be reimbursed for any out of pocket expenses for the
repair of their dishwashers, If the amount of the repair is not known, then the claimant will
receive $200. If the claimant purchased a qualifying replacement dishwasher, they will receive
$300 for a Whirlpool brand replacement or $200 for a non-Whirlpool brand replacement.
ii.

Non-Class Compensation for Future Overheating Events

f

Cash or Rebate Option - Subject to certain documentary and qualifying requirements,
NewGen and Raptor owners who experience a future Overheating Event as set out in the
Settlement Agreement will be eligible to receive either a $100 cash payment or a 30% rebate off
the retail purchase price of a new Whirlpool or KitchenAid brand dishwasher, at their option.
Sticker Program for Replacement of NewGen and Raptor ECB Parts - The Defendant
Whirlpool Corporation will affix a sticker to the individual parts boxes containing replacement
service parts for NewGen and Raptor Electronic Control Boards (ECB), excluding replacement
parts in the inventories of service technicians. The sticker will advise any Whirlpool-authorized
and Sears-authorized service technicians that the corresponding claimant may be entitled to a
cash payment or rebate upon verification with the Defendant Whirlpool Corporation.
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E. SETTLEMENT WEBSITE AND ON-LINE SUBMISSION OF CLAIMS
An active and mobile-friendly Settlement Website will be established and which will contain
relevant information such as Settlement Class Members, NewGen and Raptor Owners, Claims
filing process, deadlines and other such information which the parties jointly agree to post, such
as relevant pleadings, materials filed for the Approval Hearing and papers in support of the
preliminary and final approval of the Settlement. The website will also permit the claimants to
submit their respective Claim Forms online as well other necessary supporting documentation.
F. SETTLEMENT ADMINISTRATOR

To ensure efficiency, the Settlement Agreement provides for the appointment of a Settlement
Administrator, in accordance with the terms of the Agreement and the Approval Order: The
appointment of the Settlement Administrator will be proposed by the Defendant Whirlpool,
subject to any reasonable objections from the Class Counsel and the approval of the Court, All
Expenses for the Settlement Administration, including provisions for Notice, as discussed below,
shall be for the account of the Defendant Whirlpool.

The Settlement Administrator will be tasked with perform the following functions:

a. Receive, evaluate, and either approve completed Claim Forms sent before the Claims
Deadline by Persons seeking to receive compensation or rebates as meeting the requirements of
the Agreement or disapprove them as failing to meet those requirements;
b. Establish the Settlement Website that will post information that the Parties jointly agree
to post concerning the nature of the case and the status of the Settlement, including the Approval
Order and the Notice;
c. Provide to Whirlpool and Class Counsel, thirty days before mailing Notices of Claim
Denial, (1) a list of the names and addresses of all Settlement Class Members who have
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submitted Claim Forms and whose Claim Forms the Settlement Administrator has determined to
be Valid Claims, by category of benefit, and (2) a separate list of the names and addresses of all
Persons who have submitted Claim Forms and whose Claim Forms the Settlement Administrator
has determined not to be Valid Claims, by category of benefit. Class Counsel will have an
opportunity to review the Notices of Claim Denial and request a meet and confer with counsel
for Whirlpool should they decide to challenge any of the Notices of Claim Denial. In the event
Class Counsel challenges a Notice of Claim Denial, that Notice will not be sent to the Person
until Class Counsel and counsel for Whirlpool meet and confer and arrive at a resolution as to
whether the claim was properly denied;

d. Send, by Canada Post Xpresspost mail, to each Person who has submitted a Claim Form
that the Settlement Administrator has determined not to be a Valid Claim, and which has not
been challenged by Class Counsel, a Notice of Claim Denial; and
e. Within 30 days after the payment of all Valid Claims for monetary compensation by the
Settlement Administrator, provide to Whirlpool and Class Counsel a statement of the total
number of claims submitted (in total and by category of benefit), the total number of claims
adjudicated as Valid Claims (in total and by category of benefit) and the total dollar amount
paid to Class Members (in total and by category of benefit).
G. NOTICE

In line with the functions of the Settlement Administrator, the Settlement Agreement
provides for a Notice Plan where all relevant notices (i.e. Notice of Settlement, Pre-Qualified
Notice or TCO Repair Notice) will be sent to all Settlement Class Members,
a) Mail or Email from Databases - The Defendants Whirlpool and Sears will search their
respective registration, call centre and other relevant databases for qualified claimants. These
identified claimants will be then submitted to the Settlement Administrator who will, in turn,
send them, by mail or email, whichever is applicable, the Notice of Certification, Settlement and
Claims Process (Notice).
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b) National Mainstream Newspapers - The Settlement Administrator shall also cause the
notice to be published once in the weekend edition of Canada's leading mainstream newspapers
(2 national papers and 12 leading local dailies within the highest populated Census Metropolitan
Areas).

c) Internet Banners — Purchased internet banners, both in English and French, will
likewise used to disseminate relevant information regarding the Settlement. These banners will
be featured in a wide variety of websites as well as on the social media site Facebook. These will
include an embedded link to the Settlement Website and will target adults ages 25 and older.
IL RELEASES

The Settlement Agreement aims to release the Defendants from all manner of actions,
causes of action, administrative claims, demands, debts, damages, costs, lawyers' fees,
obligations, judgments, expenses or liabilities for economic loss, in law or in equity, whether
known or unknown, contingent or absolute, and which the Plaintiffs may have against them, by
reason of any act, omission, harm, matter, cause or event whatsoever which relates to any of the
defects, malfunctions or inadequacies of the Class Dishwashers, However, such release will not
extend to any injury or damage caused to plaintiffs' property (other than the Class Dishwashers).
At the stipulated Effective Date, the release shall be conclusively settled, compromised,
satisfied and released as against the Defendants. The release shall represent a full,
comprehensive and final accord which shall bar all said actions, causes of action, costs,
expenses, lawyers' fees, damages, claims and liabilities whatsoever, whether or not now known,
suspected, claimed or concealed. Moreover, the release as discussed, will be given full force and
effect according to each of its terms and provisions.
The Settlement Agreement is likewise intended to include the release by the Plaintiffs of
all such future damages, losses or future consequences or results, but shall exclude any future
injury or damage to any person or property other than the Class Dishwasher itself.

CONSENT

-f

TO:

Kristina Essa, Natalie Bickert, Whirlpool Corporation, Sears Holdings Management
Corporation, Sears Roebuck and Co., Whirlpool Canada Co., and Whirlpool Canada
LP

RE:

Settlement Agreement made July 10, 2018 between Kristina Essa, Natalie Bickert,
Whirlpool Corporation, Sears Holdings Management Corporation, Sears Roebuck and
Co., Sears Canada Inc., Whirlpool Canada Co., and Whirlpool Canada LP (the
"Settlement Agreement") •

AND RE: In the Matter of Sears Canada Inc., et at. (Court File No. CV-17-11846-00CL)

We write to you in connection with the Settlement Agreement.
As you know, Sears Canada Inc, ("Sears Canada") and a number of its affiliates (collectively with Sears
Canada, the "Sears Canada Entities") sought and obtained creditor protection under the Companies'
Creditors Arrangement Act (Canada) (the "CCAA Proceedings") on June 22, 2017.
Reference is made to the Amended and Restated Initial Order granted by the Ontario Superior Court of
Justice (Commercial List) (the "Court") in the CCAA Proceedings on July 13, 2017 (the "Initial Order").
All capitalized terms used herein and not otherwise defined have the meanings given to them in the Initial
Order or the Settlement Agreement.
The Initial Order provides, among other things, that:
a) during the Stay Period all rights and remedies of any Person against or in respect of the Sears
Canada Entities or their employees or representatives acting in such capacities or affecting the
Business or the Property are stayed and suspended; and
b) no proceeding or enforcement process in any court or tribunal shall be commenced or continued
against or in respect of the Sears Canada Entities
(the "Stay"),
in each case except with the written consent of the Sears Canada Entities and FTI Consulting Canada Inc.,
in its capacity as court-appointed Monitor in the above noted proceedings (the "Monitor"), or leave of the
Court, The Stay Period has been extended by the Court to December 18, 2018,
Sears Canada, on behalf of the Sears Canada Entities, and the Monitor, hereby confirm that they consent
to the lifting of the Stay for the limited purpose of:
a) permitting the parties to the Settlement Agreement to take the steps set out in paragraphs 5 through
12 of the Settlement Agreement in connection with the Alberta Action; and
b) permitting the parties to the Settlement Agreement to amend the BC Action as set out in paragraph
102 of the Settlement Agreement.
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This consent is provided subject to the following conditions:
a) no enforcement steps may be taken against any of the Sears Canada Entities or their employees
or representatives or the Property or Business with respect to any matters that are the subject of
the Settlement Agreement;
notwithstanding the parties' entry into the Settlement Agreement, any claims against the Sears
e ma ers a are
a britittes under the Settlement—Agreemen or in co nec ion wi
subject of or referenced in the Settlement Agreement shall, to the extent not released or to the
extent subsequently reinstated If the Settlement Agreement is not implemented, remain Pre-Filing
Claims (as defined in the Claims Procedure Order granted in the CCAA Proceedings on
December 8, 2017 (the "Claims Procedure Order")) and remain subject to the provisions,
Including (without limitation) the bar dates, set out in the Claims Procedure Order; and
c) the parties to the Settlement Agreement acknowledge that: (i) Sears Canada has, as of the date
hereof, compiled with all of its obligations under the Settlement Agreement; and (ii) as a result of
the CCAA Proceedings and the wind-down of the Sears Canada Entities' operations, Sears
Canada has no further obligations under the Settlement Agreement.
Nothing in this consent shall be Interpreted as, or deemed to be, an acknowledgement by the Sears
Canada Entities or the Monitor of the quantum, existence, validity or enforceability of any claim against
the Sears Canada Entities and nothing herein shall prevent the Sears Canada Entities or the Monitor from
disputing any part of or all of the quantum, existence, validity or enforceability of any claim or any other
aspects of such claim.
DATED this

day of August, 2018.
SEARS CANADA INC,
Per:

)
Name: p,
6.
Title:
ET! CONSULTING CANADA INC., solely in its
capacity as court-appointed Monitor of the Sears
Canada Entities, and not in its personal or corporate
capacity and without personal or corporate liability

Per:
Name:
Title:
Acknowledged by:
WHIRLPOOL CORPORATION, SEARS
HOLDINGS MANAGEMENT CORPORATION,
SEARS ROEBUCK AND CO., WHIRLPOOL
.CANADA. CO., AND WHIRLPOOL CANADA LP
Per:
Brad W. Dixon, Borden Ladner Gervais LL
Counsel

coLdms: 111064467612
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This consent is provided subject to the following conditions:
a) no enforcement steps may be taken against any of the Sears Canada Entities or their employees
or representatives or the Property or Business with respect to any matters that are the subject of
the Settlement Agreement;
b) notwithstanding the parties' entry into the Settlement Agreement, any claims against the Sears
Canada Entities under the Settlement Agreement or in connection with the matters that are the
subject of or referenced in the Settlement Agreement shall, to the extent not released or to the
extent subsequently reinstated if the Settlement Agreement is not implemented, remain Pre-Filing
Claims (as defined in the Claims Procedure Order granted in the CCAA Proceedings on December
8, 2017 (the "Claims Procedure Order")) and remain subject to the provisions, including (without
limitation) the bar dates, set out in the Claims Procedure Order; and
c) the parties to the Settlement Agreement acknowledge that: (i) Sears Canada has, as of the date
hereof, complied with all of its obligations under the Settlement Agreement; and (ii) as a result of
the CCAA Proceedings and the wind-down of the Sears Canada Entities' operations, Sears Canada
has no further obligations under the Settlement Agreement.
Nothing in this consent shall be interpreted as, or deemed to be, an acknowledgement by the Sears Canada
Entities or the Monitor of the quantum, existence, validity or enforceability of any claim against the Sears
Canada Entities and nothing herein shall prevent the Sears Canada Entities or the Monitor from disputing
any part of or all of the quantum, existence, validity or enforceability of any claim or any other aspects of
such claim.
DATED this

day of August, 2018.
SEARS CANADA INC.
Per:
Name:
Title:
FTI CONSULTING CANADA INC., solely in its
capacity as court-appointed Monitor of the Sears
Canada Entities, and not in its personal or corporate
capacity and without personal or corporate liability

Per:
Name:Steven Bissell
Title:

Managing

Director

Acknowledged by:
WHIRLPOOL CORPORATION, SEARS
HOLDINGS MANAGEMENT CORPORATION,
SEARS ROEBUCK AND CO., WHIRLPOOL
CANADA CO., AND WHIRLPOOL CANADA LP
Per:

Brad W. Dixon, Borden Ladner Gervais LLP
Counsel

can dins: \11064467612

- 3 KRISTINA

ESSA

Per:
Rick Mallett, James H. BrOwn & Associates
Counsel
NATALIE BICKERT

Per:
Angela Bespflug, Klein Lawyers LLP
Counsel
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RicePoint Why RicePoint
RicePoint is an experienced team of public accountants, case
managers, information technology experts, notice administrators,
and social media specialists.
Our professional services team has a reputation for delivering
strategic guidance, valued in matters concerning case-sizing,
administration structure and notice reach, Clients tell us their
expectations are regularly surpassed by our high level of service,
responsiveness and competency.
Need more information? Stay connected to RicePoint's updates
on new cases, industry news and career opportunities by
subscribing to our newsletter. Click the "Subscribe" button to
the right.

Services
Read about our Administration Services
Read about our Notice Services

Administration
We're here to facilitate access to justice for eligible class members
by offering comprehensive and cost-effective case administration
services. Our services include:
Pre-Settlement Consultation
Our class action settlement administration experts can help
determine potential claim rates and settlement structures, and can
determine the most cost-effective methods of notice and
distribution. Consult with us before the settlement agreement is
finalized to avoid unexpected costs and interruptions.
Claims Processing
We are experts in process engineering. Our goal is to efficiently
receive and process large volumes of claims in a timely and
accurate fashion. Our success in achieving these objectives is
directly correlated to the design and execution of the notification
plan. If claimants are clear on what is required to file a claim and
they perceive the process and time investment to be proportional
to the potential benefit, there is a higher likelihood a claim will be
made.
Data Management
RicePoint has the technology and team in place to accurately,
securely and efficiently manipulate large data files to ensure:
undeliverable addresses are identified and corrected, Canada Post
address changes are matched and updated, duplicate addresses
are removed to reduce postage costs.
Reporting
Custom reporting is tailored to meet the unique requirements of
each class action.
Web Design
Bilingual case specific websites are designed for easy access to
claim forms, notice, frequently asked questions and online filing.

hap://ricepoint.com/whyNPT

31/05/2018

vv ILy 1o.L..:1 ',MIL

I 1\11...Gl

ra yv 7VI V

Support Center
RicePoint has bilingual capabilities to assist claimants on general
case information or with questions specific to their claim.
Search Services
Settlements often involve legacy data files. We have the tools and
partnerships in place to locate missing class members quickly and
affordably so they can participate in settlement benefits.
Disbursements of Funds
We help deliver direct settlement assets to approved claimants
accurately and efficiently. Our processes include fraudulent claim
reviews and third party auditing of our allocation methodology.
Escrow Agent/Tax Services
Our team provides suggestions on Investment selection, handles
bookkeeping, disburses funds as required, completes all tax
requirements and provides full reporting.
Quality Control
Quality is ensured using a variety of methods:
•
•
•
•
▪

Barcoding claims with a unique identifier
Batching claims
Peer-to-peer signoff on data manipulation
Third party auditing of allocation calculations
Performance objectives

Notice
We're here to help you reach your desired audience through
tailored and economical methods of direct and indirect notice
programming. In the legal industry, failure to deliver adequate
notice in accordance with legal necessities can cause undesired
consequences. We design media notice plans that reach class
members using easy-to-understand materials, combined with
cutting-edge digital tactics that meet quantifiable measures of
capability.
We offer many types of notice to meet project needs and budgets,
specifically working with direct mail, electronic mail and mediabased notice programming to ensure clients' needs are met with
respect to cost effectiveness. Our in-house graphic design
specialists, editors, clear materials advocates, advertisers and
public relations professionals make sure your notice is articulated
properly to the class members you're attempting to reach. Our
services include:
Pre-Settlement Sessions
We can help you circumvent unforeseen costs and interruptions
with pre-settlement discussions to help assess your needs.
Clear Materials Advocate
RlcePoint Is a distinguished expert and advocate of providing clear,
understandable materials to your audience.
Graphic Design Services
We have the ability to take complex, legal information and
transform it into digestible and easy-to-understand materials using
our clear-materials philosophy. Additionally, we provide graphically
designed advertisements for website advertising, direct mail efforts
and print publications.

http://ricepoint.coni/whyNPT
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Class Member Search
We're able to help recognize and find possible class members with
our dependable research methods.
Notice Program Strategy and Execution
Our wide-ranging marketing and communications campaigns reach
and advise potential class members using a balance of traditional
media tactics and progressive forms of digital and social media
outreach.
Case Sizing & Class Member Profiling
Notification is designed according to the unique characteristics and
needs of each case. We design a plan to maximize the return on
investment for the demographic profile of the class members.
Whether it is direct or indirect notice, we have the experts in web
design, social media and traditional media to design and execute a
plan professionally and efficiently. We can help you make decisions
on whether or not to proceed with specific cases.
Reporting
Custom reporting is tailored to meet the unique requirements of
each class action.
Claim Form Design
Modernized designs that class members can understand and
complete with ease.
Expert Consulting & Testimony
All parties can be confident that our notification programs meet the
highest standards. They include:
• Expert opinions on the method of dissemination or the form of
notice
• Assisting in pre-certification case collection or post settlement
notice plans
• Media estimating, negotiating, preparation and booking of
orders, auditing, and reporting
• Developing a strategy, tactics and budget to effectively and
efficiently reach class members using media-based notice
methods
• Customized notice and claim forms (policy or account numbers,
purchase information, benefit details)
• Direct mail notice, email notice, forms design, printing, and
more

http://ricepoint.com/whyNPT
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RicePoint Advantages

Experience

Innovation

We have been appointed as the

We foster innovation by setting

administration experts for some

aggressive standards for our

of the largest and most complex

systems, which build the

cross-border securities, price-

foundation of our administration

fixing, consumer and medical

and notice teams.

cases in the past 15 years.

Attention

Efficiency

Competency

Our systems are designed to

Our team provides a hands-on

Team members are hand-picked,

make the claims process, notice

approach to cases they're

trained and tested to ensure they

dissemination, distribution and

involved in at the inception of

possess the necessary leadership

each new administration, and

and problem-solving skills.

reporting efficient and secure.

stay on to the last distribution.

RicePoint Clients
We've had the good fortune of being Involved with some of the biggest firms in Canada,
Here are some we've recently added to our growing list of partnerships:

Cavalluzzo Shilton McIntyre

Harrison Pensa LLP

Koskie Minsky LLP

Cornish LLP

Rochon Genova LLP

Siskinds LLP

Paliare Roland Rosenberg

Ursel Phillips Fellows Hopkinson

Rothstein LLP

LLP

Stevensons LLP

RicePoint Case Studies

http://ricepoint com/whyNPT

31/05/2018

VY

lay 1\1.,,L,1 VLILL I INIA.e1,1

1 (.16,L, V 1.)1.

•••
o e i.naryProilic

Grap ics

rocessing

Units
(!node/1)
(/node/2)

lAtp://ricepoint.com/whyNPT

31/05/2018

[To be placed on RicePoint Administration Inc. Letterhead]

Re:

Kristina Essa as Representative Plaintiff v. Whirlpool
Corporation, Sears Holdings Management Corporation,
Sears Roebuck and Co., Inc., Sears Canada Inc.,
Whirlpool Canada Co. and Whirlpool Canada LP
1603 10241 (The "Action")
Action No,

Please be advised that RicePoint Administration Inc. ("RicePoint") hereby consents to acting as
Settlement Administrator in respect of the proposed class action settlement in the above Action, I
understand that the Settlement Agreement is subject to approval by the Court of Queen's Bench of
Alberta.
RicePoint understands that the parties will be seeking an Order that:
1.

Appoints RicePoint as the Settlement Administrator to administer the Settlement and carry
out the duties and functions in accordance with and as required by the Settlement Agreement
and court orders.

2.

Deems RicePoint to have attorned to the jurisdiction of the Court of Queen's Bench of Alberta
for the purpose of carrying out the duties as Settlement Administrator and for the purpose of
any issues or disputes relating to the Court's monitoring and enforcement of the Settlement
Agreement if approved.

RicePoint hereby consents and attains to the jurisdiction of the Court of Queen's Bench of Alberta,

Sincerely,

RicePoint Administration Inc.
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If you purchased or owned a dishwasher
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manufactured by Whirlpool, you may quaff
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Includes the following brands: Kitchen4lc10, Kenmore®, and
Whirlpool®
The Alberta Court of Queen's Bench authorized this Notice. This is not a solicitation from a lawyer.
www.DishwasherSettlement.com

•

A Settlement has been reached in a .. class action lawsuit against Whirlpool
Corporation ("Whirlpool"), Sears Holdings Management Corporation ("Sears
Holdings"), and Sears, Roebuck and Co., Inc. ("Sears"), Sears Canada Inc. ("Sears
Canada"), Whirlpool Canada Co, ("Whirlpool Canada") and Whirlpool Canada LP
("Whirlpool Canada LP") (together, the "Defendants") regarding certain
dishwashers manufactured between October 2000 and January 2008_("Class
Dishwashers"). Whirlpool has also agreed to provide additional benefits to owners
of certain other dishwashers — manufactured between 1998 and 2012 — that
observed or experienced smoke, flames, fumes, sparks, or electrical arcing from
the control console area/electronic control board of their dishwasher (an
"Overheating Event"),

•

If you are included in the Settlement, you may qualify for a variety of benefits
including a rebate on the purchase of a new dishwasher, and reimbursement for
expenses incurred due to past or future dishwasher Overheating Events.

•

If you are the purchaser or owner of a Class Dishwasher, your legal rights are
affected whether you act or don't act. Read this notice carefully.

VAN01: 4951636: v1T
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The only way to get a rebate for the purchase of a new
dishwasher or reimbursement for the repair or replacement of
a dishwasher that may have overheated.
if you are the purchaser or owner of a Class Dishwasher, this
is the only option that allows you to ever be part of another
lawsuit against the Defendants about the legal claims resolved
by this Settlement relating to Class Dishwashers. If you opt out
of this Settlement, you will not be able to get benefits from it.
The only way to tell the Court that you do not like something
about the Settlement.

Ask to speak in the Court about the fairness of the Settlement.

If you do nothing, you will not receive a new dishwasher rebate,
or reimbursement for a past or future dishwasher Overheating
Event, and you will give up your right to ever be part of another
lawsuit against Defendants about the legal claims resolved by
this Settlement relating to Class Dishwashers.
These rights and options are explained in this Notice.
The Court in charge of this case still has to decide whether to finally approve the
Settlement, Benefits will be issued if the Court finally approves the Settlement and
after any appeals are resolved. Please be patient.
BASIC INFORMATION

The Alberta Court of Queen's Bench authorized this notice because you have a right
to know about the proposed Settlement of this class action lawsuit and about all of
your options, before it decides whether to give final approval to the Settlement. This
notice explains the lawsuit, the Settlement, your legal rights, what benefits are
available, and who may qualify for them.

WNW: 4951636: v
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The Alberta Court of Queen's Bench is overseeing this class action and the
Settlement. The case is known as Essa v. Whirlpool Corporation, Court of Queen's
Bench of Alberta, Action No. 1603-10241. The person who sued is called "the Plaintiff'
and the companies she sued, Whirlpool, Whirlpool Canada, Sears Holdings, Sears
and Sears Canada, are called "the Defendants."
t$!potic
If you received this notice in the mail, the Defendants' records indicate that you may
have purchased or owned a Whirlpool®, KitchenAid®, or Kenmore® brand
dishwasher that was manufactured by Whirlpool between October 2000 and January
2006 and was equipped with an electronic control board ("ECB") designated by
Whirlpool as a "Rush" ECB or a "Rushmore" ECB, These specific dishwashers are
referred to as the "Class Dishwashers" throughout this Notice.

The lawsuit claims that the Class Dishwashers contain defects that may cause the
ECB to overheat, ignite, or emit smoke, sparks, or fumes and stop working (an
Overheating Event). The lawsuit further claims that the Defendants breached
warranties, were negligent, and violated provincial consumer protection statutes in
connection with the manufacture and sale of the Class Dishwashers.
The Defendants deny that there is any defect in the Class Dishwashers or that the
Class Dishwashers pose any unreasonable safety or fire hazard to consumers. The
Defendants also deny that they violated any law or engaged in any wrongdoing.
The Settlement does not include personal injury or property damage claims other than
damages to the Dishwasher itself. The Settlement does not release any of these
claims.

In a class action, one or more people called "Class Representatives" or "Plaintiffs" (in
this case, Kristina Esse) sue for all people who have similar claims. Together, these
people are called a "Settlement Class" or "Class Members." One court resolves the
legal issues for all Class Members, except for those who exclude themselves from the
Settlement Class by opting out.

The Court did not decide which side was right or whether the Class Dishwashers are
defective. Instead, both sides agreed to a Settlement to avoid the costs and risks of
further litigation and provide benefits to Class Members. The Settlement does not
mean that a Court found that the Defendants broke any laws or did anything wrong.
The Class Representative and the lawyers representing her (called "Class Counsel")
believe that the Settlement is in the best interests of all Class Members.
THE SETTLEMENT CLASS—WHO IS INCLUDED

VANO1: 4951636: v11
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The 'Settlement. Class inciOdes all residents in Canada who either (a) purchased a
new Class Dishwasher; (4) acquired a Class Dishwasher as Part of the purchase or
remodel of a home; Ot (0), received as a gift a new Oats Dishwasher Manufactured
betWeen October 2000 and January 2006, The Settlement Glass consists of two
subclasses, the 'Past Overheating. Subclass" and the "future Overheating Sobclass,"
The Past Overheating Subclass includes Settlement Mass Members who
lg years alter the purchase date of the
i
experienced an 4Verheating went within
J. The Future Overheating
Cies§ Dishwasher, but before
Subclass includes Settlement Giese Mernbers W io, within16years afterthe urchase
date of the Class Dishwasher or within 2 years after [Mkttowhichever is later, experience an Overheating Event.
In addition, as part of the Settlement Whirlpool has agreed to provide benefits to
owners of certain other WhiripoOl-mahufactured dishwashers that are not Glatt
Dishwashers if they have experienced, or Will in the future experience, an Overheating
Event A list of the model and serial numbers of those other dishwashers is posted
on the settlement we6§11P, at Yvvvw..13ishvvasher$ettlement.corn. If you owned one of
these diShwaShert and exPeriehOed an OVerheating Event within 10 years of the
kirdhase, or within 2 years of the.date of this ,Ikidlide, Vlifilah6v6t is later, you May be
eligible to receive full reirtiburteMent'of obtts incurred to repair or up to $300 if you
replaced the clishwaSher, or to receive a cash payment of '$100 or a 30% rebate off
the price of a new Whirlpool-manufactured dishwasher. If you experience an
suer heatin Event in one of -tate non .Class dishwashers, pleate contact Whirlpool
Additional information about the compensation available is also
at,
proVided- in the:answer to Question 85.

TO determine ifyou are a Class Member, you need to verify thatyour pass Dishwasher
Model number and serial number is included in the Settleinent, Liting the model
hurriber and :serial .nuMber, you verify Whether yOu are included by comparing your
informatibh to a list of qualifying. Clots DiShWashers that has been provided at the
Settlement AdMinistrators website, WvvW.DithwashorSettlernent.corn.

The, following are not, included in the s. ettlehient olds; 0) officers, clirpgibrs, and
employees of the DefendantS and their pareritt and aubSidialies; (2) insurers of
Settlement Class Members; and (3) subrogees (someone who has assumed the rights
of another person) car all entities that claim to be subrogated to the rights of Settlement
Mass Members.
SEITLEMENT BM ITS—WHAT You GEr 0You QUALIFY

VANOT:49.5163:
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The Settlement provides cash rebates, reimbursement for Class Dishwasher repairs
or replacements due to an Overheating Event, cash payments for Future Overheating
Events, and replacement part box stickers that advise Whirlpool- and Sears authorized
Service Technicians and Class Members that customer benefits are available upon
verification that an Overheating Event has occurred, and that the Service Technician
should contact Whirlpool for authorization.
In addition, Whirlpool has agreed to provide these same benefits to owners of certain
other Whirlpool-manufactured dishwashers—dishwashers that are not Class
Dishwasher and therefore not otherwise included in the Settlement—that have or will
in the future experience an Overheating Event. A list of the model and serial numbers
of these dishwashers
is posted on
the Settlement
website,
at
www.DishwasherSettlementcom.
re,a • Ou,

Cash Rebates: All members of the Settlement Class are eligible to receive a cash
rebate from Whirlpool upon purchase of a new KitchenAid®, Kenmore®, or Whirlpool®
brand dishwasher. The rebate for the purchase of new Whirlpool® or Kenmore® brand
dishwashers will be 10% off the retail purchase price (excluding sales taxes, delivery
fees, and installation charges), unless you received a notice prequalifying you for an
enhanced rebate of 15% based on your Class Dishwasher's repair history (described
below). The rebate for the purchase of new KitchenAid® brand dishwashers will be
15% off the retail purchase price (excluding sales taxes, delivery fees, and installation
charges), unless you received a notice prequalifying you for an enhanced rebate of
20% based on your Class Dishwasher's repair history (described below). Rebates may
be used in addition to or incremental to any other sales promotion that Whirlpool,
Sears, or any retailer or seller offers towards a new dishwasher, Each Class Member
is entitled to one rebate for each Class Dishwasher purchased or owned. For example,
if you bought two Class Dishwashers, you are eligible to receive two rebates. You do
not need to still possess the dishwasher to receive the rebate.
Enhanced Rebate to Glass Members Who Experienced Repair of a Thermal CutOff ("TCO") Device: If you experienced a repair to the Thermal Cut-Out ("TCO")
device of your Class Dishwasher, you are entitled to an enhanced rebate of 15% off
the retail purchase price (excluding sales taxes, delivery fees, and installation charges)
of a new Kenmore®, or brand dishwasher or 20% off the retail purchase price
(excluding sales taxes, delivery fees, and installation changes) of a new KitchenAid®
brand dishwasher. Each Class Member is entitled to one rebate for each Class
Dishwasher purchased that experienced a TOO repair regardless of the number of
TOO repairs experienced.

To be eligible under the rebate program, you are required to register for the rebate

VANO1: 4951636: v11
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program by the Claims i)eadline
& • ;#44VA.- , A rebate form will bo
days after the Claims Deadline or Effective Pate, whichever is
mailed to you within
later-7 Mail your completed rebate ;form and PrOOf pf purohase to the :Settlement
submit
it
&tithe. on
itj6
g;fitiOit(6tit
Adminiktator
or
WebSite,
WWw.DiShwaOherSettleMerit Corn, Completed rebate fornig and proof of purchase are
due no Ipter than 150 days after the Claims Deadline Or Effective Date,. WhiCheVer is
later, Thus, you will have five months to make an eligible purchase and submit the:
rebate form to the Settlement Mrnirtiatrator7

If Our OlaSs DiShwasher experienced an Overheating Event, you May be entitled to.
reimbursement for qualifying repairs.Or repla0ements. To qualify fora reimburseMent,
there must be silfrioient documentary proof (such as entries in Whirlpool's or Sears
Canada's databases, service tickets, service receipts, or service company records)
that within 12 years after Purchase: (6) your Glass DiShWasher experienced an
Overheating Event; and (b) you repaired or replaced the Class DishwaSher begause of
the Overheating EYent. Prequalified Class Members (Class Members. that received
notice with a preprinted unique claim identification number that begins With the number
42') do not need to submit; OootirOritOtioh to Support their olairh.
keiMb • rs rent o Paid Clue 'f y i
aim: If you are a Preqla.liftod Class
IC/letliberi :Or if you PrOVide sufficientdocumentary proof that you actually paid some
out-df-peaketsbdat for .a Qualifying Repair (parts or labour), you will bo reimbursed
forthe amountthatidotunierOty proof shows you paid for partt and labour, up, to
the lull cost Of the Qualifying Repair If you provide sufficient documentary proof ref
a paid repair, Phi the prOOf doeS net Snow the amount paid, you will receive 000,

Reimbursement for R.aid

ir9 Replacements, yow are. a PrequOfie0 Mass

SUffidient doOuttiOtitaty proof tint you paid tor a
'ajijt)iii-1 Of if you
.
'replacement dishWasher as a result of an Overheating EVenti Whirlpool i ill
reirnbUrSe the Out-6400W cOStS Paid up to $300 for a Whirlpeol-builtreplacenient
a OlitphohAti*, keinmorelD, W1144)09110, or Maytag®-branel
dishwasher
dishWasher) and. pp to $200 for a non-Vvniripool replacement dishwasher,
cip$$ Niernbers who already received compensation or a voluntary benefit from
Whirlpool or Sears Will riot receive a double payment; only previously unreiMbOrsed
expenses will be cdriipensited,

erlre6

;7.

You Will have ;Op to.
FOrm.for a, Settlement payment for a past Overheatin
+?.6ficf§:,av,a.

If you are. member of the Settlernent Cris§ and you experience ant Verneatin
within 10 years after Purohase of your Class Dishwasher, or Within 2 years after

VAN01:401-636; ii
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stsWhicheyor is later, you Should tontaCt the. Settlement Administrator
to report the Overheating Event: You will be eligible :to receive either a 4100 -cash
payment or a $03' ro0Oie off the purchase ptiola.Of your choice of a new
Kiatirribrai. rar Whirlpool . brand dishwasher: To teOetite a cash payment 0,4 Future
Overhitiatt4d 8ubotaao Metlfiber you will be required to tip a' Shaft release %nit
- • •
All claims for future Overheating Events by Settlement Class Members must be
submitted within 120 days after the Overheating Event has occurred, and the
Overheating Event must itself occur by no later than 10 e rs_after Purchase of your
4
Class Dishwasher, or within 2 years after
whichever is later,
`Stec

In addition to the compensation listed above, Whirlpool will affix a sticker to the
individual parts boxes containing replacement service parts for Rushmore and Rush
electronic control boards, The sticker will advise Whirlpool- .and Sears-authorized
Service Technielans and Class MembetS Who haVe experienced an Overheating Event
that they may be entitled to a customer benefit upon verification that an OVerheating
'Event heas occurred, and that the $erViee TechhiOlan should contact Whirlpool In that
regard fOr autho#ation,
HOW TQ GET OENEPM6--StitilifilTriNG A
FORM

If you qualify, you..may receive a benefit for each Class Dishwasher that you puroha$ed
or received, YOu Must Submit a separate Claim Form for each Class Pishwasher. If
you bought one Clasa DishWasher and experienced an dVerheating Event, you are
entitled to make a Claim for both a cash rebate off the PUrchase of a new dishwasher
and a cash reirroursoment payment for a t ualifyir g Repair or•Qualifying ReplaCernent,

You must complete and submit a Clain.) Form by
either on-line or via Canada
Post Claim Forms are available fo
download and submission at
wvvvv.DishwasherSettlernent:09in. They also: re available by contacting the Settlement
Administrator at f#47: ,
‘.< 7.1
,.. or
Or by writing °a letter to the
Dishwasher Settlement : laimsAdminiStratol%

r

You must coMplete and Stibinit a Clam Forrn, ineluding requested documentatien by
either online or via Canada Post Claim Forms are available for download and
submission at wWw,DishwasfierSettlement,whit by calling
or writing

VANO :.4951616; vii
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dishvvathereettlernent.com or to the DishWasher Settlement AdMiniStrator,
jet' experibt)ce

If you have. a Class Dishwasher Overheating Event in the future, you must complete
add subMit a Claim Form online or Via Canada Post within 120 days after your
Dishwasher overheated and no later than 1# ears after Purchase of your Glatt
whichever is later. Claim
Dishwasher, or within 2 years after
Forms are available for download and:submission 'at wvivi4DishwaSheriSettlement.corn,
by calling 100141,01N or writing to info • clishwashersettloment.corn or to the
Dishwasher Settlement Mininistrator,

tOtralowita,

Unless you opt out, you are staying in the Settlement Class. If the Settlement is
approved and becomes final, all of the Court's orders will apply to you and legally bind
Generally, that means you won't be able tO ale, Continue to sue, or be pott.:(if any
other lawsuit•against the Defendants or other released parties ("Releasee,$) for the
1601 issues and dabs resolved by this Settlement. Personal injury claims Or oidinis
for damage to property other than to the Dishwasher itself are hot affected or
released by this Settierhant. The specific rights you are giving up are called Released
claims (see question 24

aee all 01On* fOetioptiOrnic
The dairy*, that You are releasing,. the 'Released
Iota relating to the use arid period-fiance of the, CUSS Dishwashers; arising OW, of the
Settlement plats Members' purchases or uses of the Class DiShWathers. The
released parties, also called "the. Releasses," are te Defendants, together with their
respective predecessors and successors in interest, parents, Subsidiaries; affiliates,
and assigns; (b) each of their reSpedtiVe past, present, and future offiCers, direeters,
agents, representatives, servants, employees, lawyers, and insurers; and (C) all
distributors, retailers, and other entities who were or are in the chain of ciesign, testing,
manufacture, assembly, distribution, marketing, sale, installation, or servicing of the
Clats DiShwashers, The Settlement is expressly intended to cover and inblude all such
claiMs,:actions, and causes of action for eommic. loSses or darnages dealing
whatsoever with the Class DishWaShers. HOwever, the Released Plaints do not
include any claims for property damage, other than to the Dishwasher itself, or
pete6011 injury.
The Complete ap.ttlement Agreement describes the Released Claims in necessary
legal terminology. Please read it carefully. A Copy of the Settlement ,,Agreement is
available at wWw.DishwasherSettierhentoorn.. If you have questions about the
Released Claims or what they mean, you can talk to the lawyers at one of the law firms
listed below for free or you can, of course, talk to your own lawyer at your own expense.
VANOI: 4951.636: v1I
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THE LAWYERS, REPRESENTING YOU AND THE SETTLWNT CLASS

13010/0 & ASSdPiateS and
Yl4* The Court. appointeaLawyers L. L , JaMOS:
Ffiggerty Law, as Class 'Counsel, to represent you and otnor Class Members in this
class proceeding. Together these law firms are called Class Counsel. You may ask
questions of ClaSS Counsel abOut the Adjon and the Settlement and Will not be
charged for this jnfdernatiOn. If you want to retain your oWn laWyer, you may hire One at
your Own eXpente.
-

;

tiies6 la

Class counsel will ask the: Court to award them up to $00,00 plus applicable taxes
PST and PST) for Class COunsels' fees, plus reimbursement of the litigation expenses
and costs they incurred in the ameurit Of 00,000, If approved, WhirlPool Will sepOrately
pOy these fees, costs and expenses. These amounts will not reduce the amount of
benefits available to Class Members.. In addition, the Dpfendan% else have agreed to
pay Ole settlement Administfat
eXpenSes, including the costs 9f mailing the
Settlement MotiOet and diStribUting any paythents owed to Settlernent Class Members
as part Of the SettleMeht
OFTINP OUT Of m CLASS ACTION

If you want to keep the right to sue or pontinue to sue Defendants about the legal claims
in this lawsuit relating to Class Pl$11ANP,sh9rs. and yOu
want to receive benefits
from this Settlement, you Must take steps to opt out of the Class Action.

To opt out Of the Q.laSS A.Ctioni you triOSt POMPlete and 'Send] tlti. the ,Settleittent
Administrator an Opt-Out Porn) available atWww,OishvvasherSettle.rrieritoPit era lecttOr.
stating.: 'II want to opt-out ofthe 44ttleme.int Class in Essa v. Ornirippipt Corporation,
Court of P4Sen'S Bench Of Alberta, AdtiOn.Mct. 10.6-10P,V. Your Opt-Out Fgrm orletter
must indiUde yglit' full riaine, current addresS, date of birth, yOtit' signature, and the date
you signed it TO be Valid, yoUr Opt-Out Form must be sent tO the Settlement
AdrniniStrator at the address below with a postmark no later than Pair 'ROM
7001061
Settlement Administrator
P.O. Box [ADDRESS]
-XXXX

Mg. If you opt, out, yOu are Wing th.epouOilat you don't Want to be:part:6010 ,Settlarnerit
Class in this'Settlement. You can only get Settlement benefits if. you ttayintno 80ttiornent

V
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Class and submit a valid Claim Forrn for benefits, S described above.

Unless you opt out, You are giving
the right:to,sue the Defendants for the claims
that this Settlement resolves and releases (see QueStion 22), You must opt out from this
Settlement Class to start or cOntinue with ybilr Ovitn lawSult or be part of any otherlavvsuit.
Osisclige!ro THE SETTLEMENT
You can tell the Court if you don't agree with the Settlement or any part of it.
•,,y.fr?:••z•,•,•••,,:,,•••••f••::(•-• :•,% .z=

•

•••;:.' •

•;'"

If you do not exclude yourself from the. Settlement, you may object to it. You can give
reasons why you think the Court should not approve it. The Court will consider your
views before making a decision, Tb de so, you or your lawyer Must provide a written
objection and supporting papers. Your objection must contain: (1) the name of this
lawsuit (Fssa v. Whirlpool Cpiporotiop, Court of Oueen,s Bench of Aiberta, Action No.
1608-10241); (2) your frill name end current address; (8) whether you bought, own or
owned a KitcherfAidO, Kenn free or WhirlpbotO brand DishWaSher manufaCtured
between October 2000 and slanpary200,. (4) the serial number and model number of
your Dishwasher; (6) the spaolfic reasons for your objection; .(6) any evidence and
supporting papers (including, but not !hilted to, all briefs, written evidence, and
declarations) that you want the Court ConSider fri support of your Objection; (6) your
signature; (7) the date.of your signatui* and (6) if you plan to appear and speak at the
Final Approval Hearing, on your oWn or thrOugh your own lawyer, a statement
indicating tl at. it is your intention to apppar at the Final Approval Hearing.
you, must mail your written objection to the Settlement Administrator at the address
Shawn below, The Settlement Adrninistrator will provide it to ClasS Counsel and to the
Defendants for filing With the Court before the Final Approval Hearing:

Your written objection must be mailed with a postmark no later than

Objecting is simply telling the Court- that you don't lik4 something about the Settlement.
You can abject only if you stay in the Settlernent Giese (do hot opt Out). Opting out is
telling the CoUrt that you don't•want to be; part of the Settlement Class. If you opt out,
you cannot object because the Settlement no longer affects you

VAN°I; 495 1636; vl

97

TH5 FINAL APPROVAL HARING
The QOUrt will hbld a Final Approval Hearing to dedde whether to :approve the
Settlement You may attend and you may ask to 'spook the hearing, but you don't
haVe to.
.retlier o epprovel

then,'rei

4

The Court Will hold a Final A. roval Heari
at the Alberta 6ourt
of. Queen's bench,,
T2P 5P7, ,
to: (a) approve the Settlement 'as fair acid reasonable and in the. i3-est interests of the
class; and (b) approve clasp Counsels' fees and disbursements. If there are objections,
the Court Will consider thern. The Court will liken to people who have asked to speak
at the hearing (see Question 28). ThiS hearing may be 65n-firmedar rescheduled by
the Court, withbut further notice to the.Settlernent Class.

No, clasp counsel is working on, your behalf and 'will answer -any:questions:the out
they have about the Settlenient, But, you are weicome'te come at your own expense.
if you file an Objedfion to the SOttlerilorit you don't have to 0170 tea OpOrf:tO talK.00:it
As 1004 as you provided your` written objection ors hi e, Signed lt and provided .all of
the required, information (see Question 2$) the Court Will consider it: You May also pay
your own lawyer to. attend, lout 0 not necessary:,

Y00, You may ask' the •Court to Speak et the Approval Hearing. TO do so, you roust
000016 the Settlement Administrator a Written notice. of yatit intent to appear at the
Final Approval Hearing in ESsa.'14 Whidpoolcz* et aJ t> You toot Ihdudti c Ur name,
04rpss,:tOpp.hpoknurt-oor -prict glgrOgia. lf• you . plan to have your own ,lawyer speak
fof yoo of the hearingi you, must 41010000..0e name, address and telephone number
Of the lawyer rho will appear. See question

WNW.: 49.51636; v11.
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laYpti Do NOTHING

if you do nothing, you won't get any Penefite from, this Settlement. If the. Opertappreves
the SettleMent, you Will be bound by its terms, and you will give up Your right to start a
lawsuit, continue With a lawsuit, or be part Of any other lawsuit against Defendants and
the other ReleaSees about the legal issues or claims resolved and released by this
Settlement relating to Class Dishwashers.
0Erneo MORE INFORMATION

This Notice surninarizes the Settlement. More details are in the Settlement Agreement,
available at www.DishwasherSettlementcorn, if you have questions you may contact
the Settlement Administrator at OPMS:1, info@dishwasherseftlement.com, or
4.001, or visit class Counsel's websites_ if you wish to communicate directly with
Glass Cetiesel, you may contact them at the address or phone number listed on their
Website

As part of the SeJereeet WhirlpoOl has alSo agreed to pro fide benefi(s to /*here of
certain other Whirlpool-manufactured dishwashers Who have experieneed, or Who will
in the future experience, an Overheating EVent, A HO Of those otherdishwaeher Model
settlement
on
the
is
posted
and
aerial numbers
websile,
at
hwasherSettietrientcom.
www,

priefite tie For Poet Ovetheati e vents,
If yoer dishwasher experienced. an Overheating Event (damage to the EGB pausing it
orernit smoke, sparks, orfurries and stop Working) in the paSt Within
to overheats
12 years of Purchase of the dishwasher, you may be entitled to reimbursement for
amounts you paid to repair or replace the dishwasher. To qualify for any compeneaticn
described in this section, you must provide sufficient documentary proof that within 12
years after Purchase: (a) your dishwasher experienced an Overheating Event, and (b)
that you repaired or replaced the dishwasher because of the OVerheating EVerit.
Sufficient documentary proof that you experienced an Overheating. Event includes a
claim form declaration that you experienced an Overhepting Event within 12 years after
Piirphese of your dishweeher, Sufficient documentary' proof that yoq repelred or
replaced your dishwasher due to an OV6rheatin0 Event includes entries in Whirtpoel'S
or Sears' databases, service tickets, service receipts, or service compare/ recordt,
Prequalified Ownere need not submit documentation supporting a claim. You pre
prequalified if you received a notice with a pre-printed unique claim identification
number that begins with the number "2".
VANO1: 4951636: vii
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Reimbursement for. Paid Qualifying Repairs: If you received a notice informing you
that you are a Prequ.EilifiOd Owner, or if you provide sufficient documentary proof that.
You actually paid some ()Lit:Of-pocket cost for a Qualifying Repair, you will be
reimbursed forthe arneuritthat dotUrnentaty prdof ShoWS you paid for parts acid labotir,
up to the full cost of the Qualifying Repair, If you prOvide sufficient documentary proof
of a paid repair, but the proof doeS not show the amount paid, you will receive $200,00.
Reimbursement for Paid. Qualifying Replacements: If you received a notice informing
you that you are a Prequalified Owner, or if you provide sufficient documentary proof
that you paid For a replaternent diShWasher as a result of an.Overheating Event,
Whirlpool will reimburse the out-of-pocket costs paid up. to $300 for a Whirlpool-built
replacement dishwasher (e.g,. , a Whirlpool®, kitOhertAide, Kenmoree, or Maytagc
brand dishwasher) and up to $200 for a non-Whirlpool replacement dishwasher,
Dishwasher owners who already received compensation or received a voluntary
benefit from Whirlpool or Sears will not receive double payment; only previously
unreimbuited expenSes will be reimbursed,

Deadline to Submit Glaien Forms for Reimbursement for a Past Overheating
1#101044:ilidOMMagatga"- , to submit a
EVqiit: NOW
dWeri. Egret"far a settlement payrnent for a 0a0tc)verheating EVent.
Compensation for Future Overheatinu Events: if your dishwasher experiences an
Overheating. Event within 10 years after Purchase, or within 2 years after
4 Oillpflom
later,you ShOuld contact the Settlement Administrator or
ball Whirlpool at 4,16g3ta to report the Overheating Event. You will be eligible to

receive either a MO cash payment' Or a '0!'/G rebate off the purchase page of a new
Kitchen rd-, Kenmore-, or Whirlpool-brand dishwasher, at your option. to receive a
cash payment or rebate for a future Overheating Event, you will be required to sign a
short :release form,
Deadline tO Submit a Claim far Future Overheating Events: All claims for future
Overheating Events Must be .submitted Within 120 days after the Overheatirfg EVerit
has occurred, and the Overheating. Oient must itself Occur by no )ater than 10 years
after Purchase of your Class Dishwasher, 0)" within 2 years after itfiedr,,,,bto
whitheVer is later
DO NOT WRITE OR CALL THE COURT, WHIRLPOOL, SEARS, OR ANY APPLIANCE

RETAILER, DEALER, OR AGENT FOR INFORMATION ABOUT THE SETTLEMENT
OR. THIS LAWSUIT.
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